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Abstract
People modify their bodies to achieve a number of things they value. These include
health, novel psychological experiences, aesthetic goals, or creative self-expression.
Although Body Modification Practices (BMPs) such as scarification or cosmetic surgery
have received some attention in the bioethics literature, each procedure is discussed in
isolation from the rest. What is needed is a unified account of when individuals should be
entitled to pursue BMPs.
In this thesis I develop just such an account, which I refer to as the Agency
Approach. The basic idea is that individuals should be permitted to engage in BMPs as
long as they can prove that they are competent to do so. To justify this I present an account
of respect and argue that individuals who can demonstrate their competence are entitled to
a Complete Right to Non-Interference. This right is a cluster-right composed of three
separate rights: the Right against Checking Interference (RCI), the Right against
Temporary Blocking Interference (RTBI) and the Right against Permanent Blocking
Interference (RPBI). These rights protect individuals from interference by bystanders
aimed at ascertaining their competence (RCI) or precluding them from pursuing their
proposed course of action; either temporarily (RTBI) or permanently (RPBI).
The resulting account is a permissive one, but not excessively so because I argue
that competence is not always easy to prove. I defend a risk-sensitive account of
competence, which holds that the required standard of competence becomes harder to
meet as the proposed modification becomes riskier. When an agent engages in a harmless
BMP, interference is hardly ever justifiable because the low competence threshold means
it is easy to demonstrate competence via basic interaction. However, when an agent
engages in a BMP that threatens serious self-harm or the destruction of their own agency
interference is warranted, at least initially, in order to protect the agent. An agent who has
temporarily lost their Complete Right to Non-interference in this way may restore it, but
only by proving a very high degree of decision-making competence.
Having outlined the Agency Approach, I then compare it to current practice, with a
particular focus on how access to body modification technology is regulated. Under
existing laws in most contemporary societies, when individuals want to engage in BMPs
which fall outside the realm of conventional medicine they are effectively precluded from
accessing the technology or help they need. This is due to the existence of what is often
referred to as the medical monopoly. The medical profession exercises exclusive control
over the legal terms of access to medical technology through professional societies,
enabling them to control who can use the technology, how it is used and, by extension,
what technology is available for use. I argue that the medical monopoly should be
abolished. Individuals who wish to use medical technology to pursue goals other than
health should not be hindered by physicians’ professional obligations to promote it.
The thesis ends with a discussion of some further implications of the Agency
Approach. In particular I discuss two problems related to abolishing the medical
monopoly: addiction and people engaging in BMPs on the basis of mistaken empirical
beliefs. I argue that Temporary Blocking Interference ought to be used to give unwilling
addicts and those acting on mistaken beliefs an opportunity to reconsider their course of
action.
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Introduction
As humans we alter our bodies in a myriad of ways to achieve a multitude of
goals. When we visit a physician for them to cure our ailments, they often offer to alter
the way our body works by administering pharmacological treatments. On occasion the
desired effects cannot be achieved through the use of medication. When this is the case
people are sometimes offered surgery to have parts of their body repaired, removed or
substituted for prosthetic components. The purpose of these alterations performed by
physicians and surgeons is restoring or maintaining the person’s health.
Health, however, is not the only reason people use drugs or undergo surgery.
Groups of people who call themselves bio-hackers or grinders are starting to experiment
with using surgical techniques to integrate implants which aim to move the body’s
capabilities beyond those of a normal healthy human. Increasing amounts of people
undergo cosmetic surgery to change or enhance the way they look. Other people seek to
shape their bodies to achieve a better fit between their self-image and their physical
appearance. For some people having gender-reassignment surgery or voluntary
amputations of body parts is a means to living out their lives in bodies that reflect who
they are. Students and academics in high pressure university environments are also
reportedly using amphetamines to boost academic performance (Marsh 2017, Pells
2017). People also take pharmaceuticals for recreational purposes and to alter their
perception of the world around them.
All of these practices raise ethical issues. There is a lot of academic literature
which discusses these ethical problems and reaches conclusions about the permissibility
of particular procedures in particular circumstances. So far, however, each procedure
has been discussed as if what we have to say about some procedures has no bearing on
what we should say about others. They are discussed as separate, discrete problems.
Conceiving of all of these procedures as generating ethical problems that can be
treated completely independently from each other is misguided as the arguments we use
to defend one practice generalise (at least in part) to cover other practices. Treating
these different practices as if they were fundamentally distinct from each other obscures
the deeper commonality that unites them all: they all involve people altering their
bodies to achieve desired goals.
9

What is needed, and what this dissertation seeks to provide, is a unified approach
to the ethics of how we alter our bodies, i.e. an ethics of Body Modification Practices
(BMPs). The idea is that focusing on what unities these practices before focusing on
how they may differ can help us avoid morally irrelevant differences between practices
from influencing conclusions about whether a particular procedure is permissible.
Starting with the view that BMPs are a closely related group of practices allows us to
question whether different forms of BMP ought to be treated differently; bringing to
light a series of interesting inconsistencies in both the bioethical literature and the way
in which we currently regulate BMPs.
Take, for example, the argument that part of what makes cosmetic surgery morally
problematic is the fact it serves to entrench patriarchal, racist, heteronormative beauty
standards. A rarely noticed implication of this claim is that we have less reason to worry
about people modifying their bodies using surgical techniques when this doesn’t
perpetuate oppressive beauty standards. The argument against (traditional) cosmetic
surgery implies it is easier (other things being equal) to justify people modifying their
bodies to look more like a cat, or having healthy limbs voluntarily amputated, than it is
for someone to have breast implants or eye-lid surgery to make their eyes appear more
‘Western’. I’m unsure what authors who argue against cosmetic surgery on this basis
would make of this implication. The point is that, unless one looks at BMPs as a group
of practices, relevant implications such as these risk going unnoticed and unaccounted
for.
These inconsistencies generated by the lack of a unified account do not only exist
in the philosophical literature. If they did, the problem would be, in the most charitable
sense of the term, merely academic. The problem is that our piecemeal approach to
thinking about BMPs is also enshrined in law. An example of this differential treatment
towards some forms of BMP can be found in UK Statutory law. Whilst therapeutic
surgery, the use of physician prescribed medications and cosmetic surgery are all
explicitly legal under UK statutory law, until recently the law was unclear whether the
pursuit of BMPs such as scarification was legal. Practitioners, therefore, operated in a
legal grey-zone.
The final legal status of BMPs has only recently been decided in R v BM [2018]
EWCA Crim 56. The defendant in this landmark case is Body Modification Specialist
(BMS) and tattoo artists Brendan ‘Dr Evil’ McCarthy. In 2017, McCarthy was charged
10

with three counts of wounding with intent to cause Grievous Bodily Harm along with
three alternative counts of inflicting Grievous Bodily Harm (Beetham 2018 p.206,
Bansal 2018 p.500). 1 The charges were brought against McCarthy by Wolverhampton
council for practicing consensual tongue splitting, removing someone’s ear, and
removing someone’s nipple at his studio despite none of McCarthy’s clients ever having
made statements against him to the police.
Although a defence of consent was submitted at a preliminary hearing, His
Honour Judge Nawaz did not accept it; thereby upholding previous judgements made by
the House of Lords. Judge Nawaz did, however, give McCarthy a right to take his case
to the Court of Appeals prior to it going to trial. At the court of appeals, McCarthy
argued that consent should be considered a defence against these charges as the
procedures he performed were a natural extension of tattooing and piercing, where
consent does provide a defence. In the end, the Court of Appeals ruled against
McCarthy; concluding that there was no good reason to exempt the pursuit of BMPs
from the general rule that the consent of an individual is not a defence to harm caused
by the infliction of violent injuries. When the case went to trial on the 12th of February
2019 McCarthy pled guilty. On the 21st of March 2019 he was jailed for 3 years and 4
months.
Although the case against Brendan ‘Dr Evil’ McCarthy is the first case to fully
test the legal status of BMPs, it has long been suspected that ‘the more extreme body art
practices […] do not fall within the recognised exemptions to violence and would be
illegal despite the consent of the victim’ (Lehane 2005 p.46). This is because there are a
series of legal rulings which, although not directly about BMPS, have implications for
their legality.
The first relevant case is R v Brown [1993] UKHL 19, [1994] 1 AC 212. In 1993
sixteen homosexual sadomasochistic men (known as the ‘Spanner Men’) were
prosecuted in the UK under sections 20 and 47 of the Offences Against the Person Act
of 1861 for their sexual activities (which involved consensual branding and piercing).
The men faced charges ranging from keeping a disorderly house to wounding,

In the UK, charges of Grievous Bodily Harm relate to injuries which cause ‘disability, significant visible
disfigurement, broken limbs or skull and [or] serious psychiatric injury’ (Bansal, 2018 p. 497)
1
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occasioning actual bodily harm, and aiding and abetting occasioning actual bodily harm
(Pitts 2003 p.9). 2
Although not explicitly a case of BMP, R v Brown is relevant to the legality of
BMPs such as scarification and branding because, in prosecuting the ‘Spanner Men’,
Judge Rant QC came to the conclusion that ‘it is not a defence to claim consent to the
infliction of actual bodily harm or wounding or grievous bodily harm, unless that injury
arises from a lawful activity’ (Lehane 2005 p. 46). When challenged, these charges were
upheld both in the Court of Appeals and in the House of Lords, on the basis that ‘it is
not in the public interest that people should try to cause each other actual bodily harm
for no good reason’ (Bibbings and Alldridge 1993 p.357). It is this judgement that Judge
Nawaz relied on in R v BM [2018] to dismiss the appellant’s use of the defence of
consent.
In issuing such wide-sweeping rulings, the courts cast doubt on the legality of
BMPs such as scarification or branding because they also involve the infliction of
wounds (defined under the 1861 Offences Against the Person Act as the breaking of the
continuity of the whole of the outer skin). As the pursuit of BMPs such as scarification
is not explicitly legal, whether the defence of consent is applicable depends on the court
considering there to be ‘good reasons’ for engaging in them. Regrettably, the discussion
in the House of Lords upheld the conclusion that sadomasochistic sex isn’t a good
reason for inflicting wounds on someone without detailing why it isn’t or what would
constitute a good reason. Thankfully, more clarity can be found in the attorney General’s
reference [1981 QB 715, [1981] EWCA Crim 1. Lord Lane, who at the time was Lord
Chief Justice of England, ruled that consent is not a defence to a charge of assault if
actual bodily harm is caused or intended. Lord Lane then went on to list a number of
exceptions: the defence of consent may apply if the injury was sustained in the course of
properly conducted games and sports, lawful chastisement or correction, reasonable
surgical interference or dangerous exhibitions. The pursuit of BMPs does not fall within
any of these recognised exemptions, rendering those who perform them vulnerable to
prosecution. This was confirmed in R v BM [2018], where the Court of Appeals ruled
that BMPs such as tongue splitting or the removal of nipples do not constitute

In the UK, for someone to be charged with occasioning actual bodily harm the injuries must interfere
‘with the health and comfort of the victim’ in a way that is ‘more than transient or trifling’ (Bansal 2018
p. 497).
2
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‘reasonable surgical interference’ and that no ‘reputable surgeon’ would carry out these
procedures (Beetham 2018 p. 207).
The legal status of BMPs is further complicated by the rulings issued in the case
of R v Wilson [1996] 2 Cr. App. R. 241. In R v Wilson the courts made another
exception to the general rule that consent is not a defence to charges of assault or actual
bodily harm. In 1996 Wilson was charged with actual body harm for (consensually)
branding his initials on his wife (Lehane 2005 p.44). Unlike in R v Brown, the Court of
Appeals overturned the charges against Wilson, stating that it was not in in the public
interest to prosecute people for ‘consensual activity between husband and wife, in the
privacy of the matrimonial home’ (Lehane 2005 p.44). However, as the pursuit of many
BMPs occurs outside the privacy of the home and between people who do not have an
intimate marital relationship, this way of raising a defence of consent will only apply to
the pursuit of a small amount of BMPs.
The lesson to be learnt from this brief discussion of the bioethical literature and
UK law is that conceiving of BMPs as a group of practices reveals that both the way in
which we think about BMPs philosophically and how we legally regulate the pursuit of
them gives differential treatment to some forms of BMPs over others. Whilst some
practices are considered to be morally dubious (e.g ‘Westernising’ cosmetic surgery),
others are widely considered to be permissible (e.g. facial reconstruction for wounded
veterans). Whilst the law allows for some forms of BMP to be provided legally (e.g.
cosmetic surgery), engaging in other forms of BMP is illegal (e.g. tongue splitting) and
the Body Modification Specialists (BMSs) who perform them are vulnerable to
prosecution. Apparent inconsistencies like these call for justification. In short, the
terrain is ripe for philosophical analysis.
This dissertation seeks to challenge our current piecemeal approach to the
theorising and regulation of BMPs by proposing an alternative account of the ethics of
BMP: the Agency Approach. The aim of the Agency Approach is to take seriously the
underlying feature that unites BMPs and makes them a group of interrelated practices:
they all involve people acting on their bodies to achieve ends they value. According to
the Agency Approach, although there are differences between practices such as bodypainting, tattooing, scarification and cosmetic surgery,

these exist on a continuum

(Schramme 2008 p.9, Schramme 2015 p.112). The basic insight of the Agency
Approach is that, once we see the pursuit of individual forms of BMPs as part of a
13

unitary phenomenon, the question of why we are allowed to pursue some forms of
BMP, but not others, comes to the fore. In particular this dissertation seeks to answer the
following questions:

• What are Body Modification Practices?
• What does respect for persons require? Are current regulations which prohibit
some forms of BMPs compatible with respect for persons?
• Ought only the competent be entitled to pursue BMPs? If so, how is
competence to be assessed?
• Is the pursuit of BMPs compatible with the duties of physicians?
• Is is permissible for physicians as a group to monopolise legal access to
medical technology? If not, what regulations concerning its use are compatible
with respect for persons?
• What duties do those who perform BMPs have towards those they perform
them on?

In order to answer these questions, the thesis is divided into three parts. In Part I I
provide a definition of the term Body Modification Practices (BMPs) and elaborate on
why people engage in them. This lays the foundations for Part II, in which I defend a
notion of respect for persons and competence. The central normative claim in this
section is that respect for persons requires we allow competent individuals to engage in
BMPs free from interference and that, as a consequence, individuals shouldn’t be
precluded from consenting to BMPs. In Part III, this normative framework is then used
to argue that the way in which we currently regulate the pursuit of BMPs is
impermissible and propose ways in which the current system could be amended to make
it compatible with respect for persons.
The Agency Approach can be seen as a complement to accounts of justice in
health care. Accounts of the just distribution of health care (or the determinants of
health more generally) attempt to justify why health is especially important to people
and why societies have special duties to make people healthy. Norman Daniels’
influential account, for example, holds that health is important in virtue of its
foundational role in guaranteeing equality of opportunity (Daniels 2008). This leads him
to advocate the provision of health-care systems to help the ill, the use of preventative
14

public health measures to stop people getting ill, and (in his later work) a wide-range of
policy interventions aimed at mitigating the health inequalities caused by unequally
distributed ‘social determinants of health’.
This thesis aims to answer a different, but complementary, question: in what ways
are people entitled to use their own bodies? The question is complementary because the
arguments developed in favour of ensuring adequate equality of opportunity through the
distribution of healthcare do not settle the question of how individuals ought to be
entitled to use their spheres of opportunities. Whether or not individuals ought to be
entitled to refuse medically beneficial treatment, for example, is a question which would
arise even if healthcare was distributed justly. Similarly with the question of whether
individuals ought to be entitled to expose themselves to health-risks in their personal
lives; an account of just distribution will not settle the matter. Answering these
questions requires an account of the limits of legitimate interference with people’s
decisions about their bodies. This is what the Agency Approach to the ethics of BMPs
seeks to provide.

The first step in constructing the Agency Approach to the ethics of BMPs is
understanding what the phenomenon of body modification is and why the pursuit of
BMPs matters to the people who engage in them. Thus the first task of Chapter 1 is to
construct a philosophically defensible definition of the term Body Modification
Practices. Starting with an intuitive list of BMPs, I define Body Modification Practices
(BMPs) as the intentional, non-trivial, purposeful alteration of the shape, size,
appearance and/or functionality of the body. On this definition, what unites BMPs is
that they are all purposeful alterations of the flesh engaged in for reasons and not the
particular methods or technology used to perform them. Armed with a definition of
BMPs, I discuss the motivations participants adduce for their engagement with BMPs to
give credence to the claim that individuals engage in BMPs as a means of achieving
goals they value. Doing so is important as the pursuit of BMPs is often dismissed as
inherently pathological or deviant, both in the general press and in the psychological
and legal literature. The aim of discussing the reasons participants give for their
behaviour is showing that the phenomenon of BMPs cannot be dismissed that easily.
With the initial conceptual and descriptive work concluded, in Part II I develop
the normative framework that will be used to argue that precluding people from
15

engaging in BMPs is impermissible. Part II starts with Chapter 2. There I provide an
account of the respect for persons to determine what forms of interference with people’s
pursuit of BMPs are compatible with respecting them as people. As people are respectworthy in virtue of them possessing the ability to live their own lives in accordance with
their own values, I will argue an important way in which we respect people is by not
interfering with the pursuit of their plans.
Although purposeful and meaningful cultural practices are prima facie entitled to
respect (and hence non-interference), the pursuit of BMPs raises concerns about harm to
others, harm to self and the potential destruction of one’s ability to be an agent. I argue
that, so long as the pursuit of BMPs does not harm others, lead to the destruction of the
participants’ agency or result in self-harm, people ought to be entitled to pursue their
goals free from any interference. When people’s actions threaten harm to others,
interference to stop them from achieving their goal is permissible. When individuals
threaten to harm themselves or their ability to be an agent, however, I argue only
temporary interference to ascertain competence is permissible; at least initially. Should
they be able to demonstrate competence, further interference aimed at preventing people
from engaging in the activity is impermissible. Interference aimed at stopping people
engaging in self-harming or self-destructive behaviour is only permissible if the person
has been found incompetent and until they are able to demonstrate their competence.
Part II of the thesis continues in Chapter 3, where I provide an account of how
competence is to be assessed. This is important as how we measure (and set the
threshold for) competence to consent leads to different groups of people being free to
engage in BMPs. I argue that the threshold of competence one must meet to be entitled
to consent to a particular procedure should be sensitive to how risky the decision is for
the person taking it (as determined by their own values). Assessing competence in this
subjective risk-sensitive way makes it easier for individuals who value the pursuit of
BMPs to engage in them than it is for those individuals who do not value the pursuit of
BMPs. One benefit of adopting this sliding scale of competence is that it enables us to
protect less competent individuals from what they themselves understand to be harmful
to their lives.
In Chapters 2 and 3 the discussion takes for granted that physicians are willing to
help people purse BMPs, that Body Modification Specialists (BMS) are allowed to
operate from shop-front studios and that everyone has access to the tools they need to
16

do so. In the real world, however, this is not the case. As discussed above, under UK
law BMSs are vulnerable to prosecution. This, however, isn’t the only problem they
face. They also lack access to the medical technology they need. Take reshaping
someone’s ear as an example. Doing this requires a surgical scalpel to make the
incision, a needle and thread to sew the wound up, antiseptics to clean the wound,
gauzes to stem the bleeding (which BMSs can purchase) and, ideally, access to local
injectable anaesthetics to numb the pain (which they currently can’t). Defending the
permissibility of BMPs, therefore, will require showing that BMSs ought to be entitled
to use medical technology they currently are legally precluded from accessing. In Part
III of the thesis I take up these issues; using the accounts of respect and competence
defended in Part II to argue that the way in which we currently regulate the pursuit of
BMPs is overly restrictive. In particular I argue that the law should be changed so that i)
people are able to access the technology they need to engage in BMPs and ii) they are
able to consent to having BMPs performed by BMSs.
The central argument of Chapter 4 is that respecting people and their pursuit of
BMPs is incompatible with the existence of the medical monopoly (i.e. the web of legal
entitlements that grant physicians exclusive legal entitlements to control the terms of
access to medical technology). The chapter begins by showing that the pursuit of BMP
is incompatible with a physician’s professional duty not to expose people to medical
unnecessary harm when the procedures expose those who engage in them to health risks
without any countervailing health benefits. Physicians are, hence, obliged to refuse to
participate in BMPs. As only physicians are entitled to access medical technology in
virtue of the existence of the medical monopoly, their refusal to participate in these
procedures means people are effectively precluded from engaging in BMPs. I argue that
this gives us reason to abolish the medical monopoly. With the negative argument
against the medical monopoly concluded, the second half of Chapter 4 makes a positive
case for a liberalised market for medical technology. The crux of the proposal is that we
should create two new licensed professions: Body Modification Specialists (BMSs) and
Recreational and Experimental Drug Advisors (REDAs). These professionals would be
able to acquire licenses which would entitle them to access the technology and skills
they need to perform BMPs without being vulnerable to criminal prosecution. The
chapter concludes with an account of how Body Modification Specialist’s (BMSs)
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should satisfy their duties to ascertain competence and solicit consent from those on
whom they perform BMPs.
Chapter 5 considers two problems related to abolishing the medical monopoly.
These two problems are: i) the possibility of addiction and, ii) the possibility that people
may engage in BMPs on the basis of mistaken empirical beliefs. The worry is that a
regime of liberalised access to medical technology doesn’t simply offer more
opportunities to further one’s plans - it also offers more opportunities to hinder one’s
plans. To lay this concern to rest, I show how the Agency Approach can be extended to
deal with these worries. When it comes to addiction, for example, mandatory ‘cooling
off’ periods would help us protect unwilling addicts by enabling us to distinguish those
addicts who endorse their desire from those who do not. With regards to mistaken
beliefs, mandatory informational disclosure and the use of short term ‘trial’ versions of
BMPs can help us reduce the risk of people making factual mistakes about what they
want. Finally, Chapter 6 concludes the thesis by bringing together the different strands
of argument to answer the research questions outlined earlier in this chapter.
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Part I: The Phenomenon of Body Modification
Chapter 1 - Body Modification Practices: What are they? Why engage
in them?
The term Body Modification Practices (BMPs) has been used to denote a wide
range of practices including: tattooing, surgery, body building, the use of
pharmaceuticals for both medical and recreational reasons, tanning and skin whitening,
voluntary amputations, circumcision, sub-incision of the penis, neck and skull
elongation, and the sharpening of teeth.
Different scholars define body modification in different ways. As a result, their
definitions inevitably capture different sets of practices. As the goal of the thesis is to
provide a unified account of the ethics of BMPs, this conceptual confusion will not do.
Constructing a clear definition of the term BMP is, hence, crucial to the success of the
Agency Approach. Unless we have a clear grasp of the phenomenon, the normative
arguments to come will lack a clear target; making them inherently vague. The first task
of Chapter 1 is to resolve this conceptual confusion by constructing a philosophically
defensible definition of the term Body Modification Practices (BMPs) through
conceptual analysis. Having established the proper extension of the term BMPs, the
second half of the chapter discusses the motivations participants adduce for their
engagement in them. The goal is to challenge the notion that the pursuit of BMPs is
inherently pathological and deviant and, instead, show that engaging in BMPs can be a
way of achieving things many of us value; such as creative self-expression, health,
aesthetic pleasure or the enhancement of our human capacities.

1. Definition: What are BMPs?
In the literature the term Body Modification Practices (BMPs) has been used to
describe to a somewhat heterogenous group of practices including: tattooing (Sanders
1989, DeMello 2000), scarification, piercing, branding (Atkinson, 2004); surgery,
including cosmetic surgery (Frank, 2003) and gender reassignment surgery (Randall and
Polhemus 1996, Bray 2015), body building (Featherstone 1999, Pitts 2003), hair styling
(Myers 1992, Rubin 1988a, Crossley 2005), the use of medical and recreational
pharmaceuticals, body painting and make-up (Myers 1992, Randall and Polhemus 1996,
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Rubin 1988a), the insertion of implants and hardware under the skin (Olivares 2014),
tanning, skin whitening, the use of prosthetics, voluntary amputations (Bridy 2004),
circumcision, sub-incision of the penis, neck and skull elongation, stretching of various
body parts (Pitts, 2003), the sharpening of teeth, and the sustained use of corsetry
(Randall and Polhemus 1996, Mackendrick 1998) or other constricting devices
(Featherstone 1999).
At first sight these practices may appear to have little in common. Hair styling, for
example, is part of most people’s daily routine. It is also non-permanent and virtually
harmless (even on really bad hair days). The same can’t be said for practices like
voluntary amputation or gender reassignment surgery. These interventions are often
notable events in people’s lives. They are also permanent and potentially very harmful if
they go wrong.
The aim of this section is to construct a definition of BMPs which applies to all of
these practices. What distinguishes the Agency Approach from other ways of discussing
the ethics of BMPs is the belief that, despite there being notable differences between
different BMPs, there is an underlying commonality that allows us to treat them as a
group for the purposes of normative theorising.
Firstly, the practices listed above all involve the alteration of the body in some
way, even if they do so with different degrees of permanence and using different
methods. Although some of these practices (such as tattooing, piercing, branding,
cosmetic surgery, earlobe stretching or voluntary amputations) involve breaking the
continuity of the skin to alter the body’s shape, size or appearance, the fact they do so is
not what makes them BMPs. Other practices we intuitively consider to be BMP alter the
shape, size or appearance of the body without cutting the skin (such as tanning, makeup or body painting, sustained use of corsetry, teeth sharpening, dieting and body
building). That the alteration be achieved in a particular way (e.g. cutting the skin),
hence, is not a necessary feature of BMPs. A similar point applies with regard to the
permanence of the alterations. In as far as the permanence of the alterations is related to
the method used to achieve them, the fact the alterations are transient is not a good
reason to not consider them BMPs. Our definition of BMPs should be able to capture
the fact that some BMPs create permanent marks whilst the alterations produced by
other BMPs may be more transient. What is necessary is that the practices involve some
alterations of the body.
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Many people engage in BMPs to alter the visual and tactile properties of the body.
Tattoos can be used to enhance the natural lines of the body or display designs and
motifs, and scarifications and brands change the way the body feels by changing the
texture of the skin. Body modification, however, isn’t a purely aesthetic phenomenon.
Some BMPs do not necessarily alter the appearance of the body at all. Bio-hacker
practices, promoted by Amal Graafstra and Tim Cannon (amongst others), involve the
deliberate alteration of the body to expand it’s functionality. Graafstra, for example,
inserted hardware3 into his body which he programmed to allow him to open doors at
his office and log on to his computer. Tim Cannon inserted a homemade device into his
arm intended to monitor his interior body temperature and transmit that information to
smartphones and tablets in the hopes of being able to detect signs of future illness
earlier.4 Other examples of BMPs which primarily aim to alter the functionality of the
body are the use of pharmacological treatments to cure illnesses, the use of psychotropic
drugs to alter the way we perceive the world around us, and the use of performance
enhancing drugs such as Modafinil. Although none of these forms of BMPs alter how
the body looks, they all intuitively seem to be forms of body modification and, hence,
should be included in the definition of the term. To sum up, although different BMPS
use different techniques, what they all have in common is that they all seek to change
how the body looks and works. BMPs, hence, are practices which aim to alter the
physical shape, size, appearance and/or functionality of the human body.
Adopting this wide definition of BMPs, however, is not without its problems. One
worry that arises is that in focusing on such a vague commonality, I am overlooking
important differences in the methods used to achieve the modifications which could lead
us to exclude some of the practices included in the original list from the scope of the
term BMP. The worry is that allowing for non-permanent forms of BMP stretches the
boundaries of the concept too far. It would be conceptually clearer, the objection goes,
to reserve the term Body Modification Practices (BMPs) for permanent alterations to
the body.

3

Specifically, he inserted a Radio Frequency Identification device (RFID) into his hand and used it to
store the access codes needed to unlock electronic locks. Kits to replicate Amal Graafstra’s modification
are available for sale: https://dangerousthings.com/ (Accessed 31/05/19)
Tim Cannon’s modification was documented by Motherboard, a technology programme on the VICE
network. https://www.youtube.com/watch?v=ctIv2aTvfzk (Accessed 31/05/19)
4
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One reason including non-permanent alterations under the term BMPs may appear
counter-intuitive is that it makes body modification a much more common occurrence
than some people are willing to accept. If the term BMPs includes both scarification and
hair removal, the connection between BMPs and deviance is lost, as it is no longer
necessarily the case that pursuing BMPs is radical or extreme.
Although this could be seen to be a reason to limit the scope of the definition of
the term BMPs, we have good reason to resist these attempts to define the term Body
Modification Practices in terms of their radicalness and deviance. This is because doing
so obscures the fact that some BMPs are profoundly conformist (such as make-up,
extreme dieting and some forms of cosmetic surgery) and distinctly pedestrian (e.g.
french manicures) even if other forms of BMP are extreme and deviant. Whether or not
a particular form of BMP is extreme or deviant is not a question that can be answered
through definitional stipulation; it requires research into the world. Therefore we ought
to resist attempts to exclude non-permanent forms of BMP on the basis that doing so is
necessary to preserve an a priori connection between BMPs and deviance.
Another worry about the extension of the term BMPs stems from the fact that, as
the first necessary condition of the definition is currently formulated, drawing a
minuscule dot on one’s body using a biro would count as an instance of body
modification. This seems prima facie implausible. Whilst it may make sense to consider
practices such as hair styling, nail art, and make-up BMPs, considering the removal of a
single eyebrow hair a form of BMP stretches the boundaries of the concept too far.
What is needed, hence, is a way of excluding the most forceful group of
counterexamples (i.e. trivial non-permanent alterations of the body; such as removing a
single hair) from the extension of the term BMP without simultaneously excluding all
non-permanent BMPs.
One potentially attractive way of excluding these cases is by specifying that the
term BMPs includes only non-trivial alterations of the shape, size, appearance and/or
functionality of the body. In order to see whether this solution actually works, we first
need to specify with greater precision what is meant by an alteration being ‘trivial’. The
word ‘trivial’ can mean one of four things: uninformative (e.g. trivial truth), easy (e.g.
trivial task), insignificant (e.g. trivial harm), or imperceptible (e.g. trivial differences).
In this thesis I will adopt the fourth sense of the term and interpret ’trivial alteration’ to
mean one that is not usually perceptible by the normal human senses of perception or
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interoception (i.e. the sense of the internal state of the body). The reason is that the other
three senses of the term fail to adequately capture what is meant by ‘trivial’ in the
context of BMPs.
Firstly, interpreting ‘trivial’ to mean ‘uninformative’ is a non-starter, for it is not
clear what an alteration being informative would mean (besides obvious examples of
writing words on one’s body). The reason we shouldn’t take ‘trivial alteration’ to mean
‘easy to do’ is that some things which are very easy to do are, nonetheless clear cases of
BMP; such as ingesting strong psychoactive substances or applying a corrosive skinwhitening cream. Moreover, the ease with which one can do something is largely a
measure of the technology one has access to. Consequently, taking ‘trivial alteration’ to
mean ‘easy to perform’ would mean that the extension of the term BMPs would get
smaller as our technical capacity increased. This, I submit, is implausible.
Finally, the problem with understanding ‘trivial alteration’ to mean ‘insignificant’
is that going down this route introduces more complexities than it solves. Whether
something is significant or not is largely a matter of the perspective from which we ask
the question. In the grand scheme of things, most (if not all) of what we do is
insignificant. The pursuit of BMPs is unlikely to be any different. If, instead, we ask the
question from the perspective of our lived lives, whether or not people are engaging in
BMPs depends on whether they consider it to be trivial or not, which is also
implausible. Lastly, if we adopt a conventional standard, we have the counter-intuitive
implication that whether or not a practice is a BMP can only be determined in reference
to a particular group and would depend on what they consider worthy of attention. If we
define BMPs with reference to what is conventionally considered significant, we run the
risk of establishing too strong a conceptual connection between engaging in BMPs and
transgressing social norms. In order to avoid these pitfalls, it is best to interpret the nontriviality clause to exclude BMPs which are usually imperceptible through the normal
human senses of perception and interoception.
However, even interpreted in this way the triviality requirement, is not without its
problems, for it generates a Sorites Paradox. If someone removes a single hair from
their body it seems as if they haven’t engaged in BMPs whereas if the person removed
all of the hair on their body they would have. The problem, hence, is establishing a firm
dividing line between the practices which should and shouldn’t be considered BMPs.
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Whilst Sorites Paradoxes are troubling from a logical perspective, in this thesis I
will simply accept the conclusion that the concept of BMPs will be inherently vague at
the margins (as are the concepts ‘bald’, ‘heap’ and ‘rich’) and deny that this is a
problem. In the same way that the terms ‘rich’ or ‘well-off’ can be meaningfully used in
political discourse, the term Body Modification Practices can be meaningfully used to
talk in general terms about the group of practices I wish to discuss, even though it is
vulnerable to a Sorites Paradox. Although basing normative arguments on vague
definitions is generally a cause for concern, the vagueness introduced by adopting a
non-triviality requirement shouldn’t be an impediment to later normative theorising. As
the vagueness of the definition stems from whether something is too small to be
perceived or not, the boundary cases the definition is unclear about are also likely to be
the least normatively interesting.
With this doubt resolved, we are now in a position to formulate the first necessary
condition a practice must satisfy in order to be a BMP: it must involve the non-trivial
alteration of the shape, size, appearance and/or functionality of the human body. This
necessary condition, however, is not by itself sufficient; as there are practices which
non-trivially alter the body which we wouldn’t want to consider BMPs. Depending on
the nature of the work you do, over time, your body changes. Working in the sun gives
people a tan, if you work nights you go whiter, lifting heavy items makes you bulky and
sitting down in an armchair all day results in being less able to walk up stairs. In short,
this definition of BMP would force us to include all practices which result in changes to
the body, even if these are merely a side-effect of other activities like work or play. In as
far as our body constantly changes its functioning as a response to the environment and
the demands we put on it, virtually all human activity would be included under this
radically expansive definition. Defining the term BMPs in this way, hence, would take
us way beyond the scope of the thesis: the goal of the Agency Approach being to
provide a unified approach to the ethics of BMPs, not of all human activity. What is
needed, therefore, is a second necessary condition for a practice being a BMP to limit
the scope of the discussion.
One thing that differentiates BMPs from cases like getting a work related tan is
that, in the case of the former, the changes to the body are deliberately intended
(Atkinson 2002 p.219). That is, they all involve an agent acting upon their body (or
providing consent to a third party to alter their body) in a purposeful way. I contend that
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this is the second necessary condition for a practice being a BMP. To see why this is the
case, let us consider a thought experiment devised by Hilary Putnam. Imagine an ant
walking over some sand, tracing a line behind it as it moves around. Thanks to a cosmic
fluke, the line drawn by the ant is identical to a caricature of Winston Churchill. Putnam
argues that, no matter how much the mark created by the ant looks like Churchill, it is
not a representation of him. The reason Putnam gives is that in order for something to
be a representation, it must be intended to be one. As the line in the sand is merely an
unintended consequence of the ant going about its ant business, whatever marks the ant
leaves cannot be considered a representation of anything (Putnam 1981 p.1). Something
analogous happens with BMPs. Unless the alteration of the flesh was deliberately
intended, the individual has not engaged in BMP. This means that an accidental burn
which marked a pattern on the skin isn’t a form of body modification whilst an identical
pattern acquired deliberately would be BMP.
There is, however, a natural counter-example to defining BMPs as alterations of
the flesh which are purposeful and deliberately intended which must be considered.
Imagine a case in which a person’s appearance is altered without their consent (say a
natural accident or a third party caused them to acquire a mark on their skin). Further
imagine that, while the person is able to restore their appearance easily (say a cheap
cream is available), they choose not to as they come to approve of their new appearance.
On the one hand it seems that the person whose body was altered didn’t deliberately
intend the alteration and, hence, it would be strange to say that they engaged in BMPs.
On the other hand, the fact the person didn’t remedy it could be seen as an instance of
purposeful (in)activity. If passive acceptance is enough to consider the alteration of the
body purposeful and deliberately intended, then failure to repair bodily tissues is an
instance of BMPs. The question is: should we accept that these cases are forms of
BMP?
The answer to this is no. The reason is that widening the definition of BMP to
include the passive acceptance of bodily changes would stretch the extension of the
term beyond the boundaries of the credible. If we decided to consider the example
above a form of BMP, we would also have to say, for example, that not removing liver
spots as we age (or not having botox to fill out pesky wrinkles) is a form of BMP. It
seems clear the opposite is true.
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Moreover, widening the definition of BMP to include passive acceptance of
change has further counter-intuitive implications. Consider the case of someone who
has received a mark as the result of an accident. If they actively alter their body to
restore their original appearance, they will have engaged in BMPs. If they grow to
accept that their body has changed and therefore don’t alter it, they will have also
engaged in BMPs. On this account, the only way in which people could avoid engaging
in BMPs is by mentally rejecting the alteration and not doing anything physical to
change it. This seems very odd. We should therefore aim to exclude passive acceptance
of bodily changes from the concept of BMPs. The question that remains to be answered
is: how can these cases be excluded without it being ad hoc?
The answer to the question lies in the fact that, in the cases above, the people had
little choice over whether their body was altered. Although they later had control over
how they reacted to the change, the changes were done to them, not by them. It is
important not to conflate the passive acceptance of change (i.e. how we relate to what is
done or happens to us) with BMPs, which are deliberate in a way that ex post
acceptance of change is not. One way of capturing this difference is by stipulating that,
in order for a person to be said to be engaging in BMPs, the intention to act must be: i)
present at the time of the alteration of the flesh and ii) be a motivating factor in the
decision to engage in the BMP.
Understanding the second necessary characteristic of BMP (i.e. that they be
deliberately intended) in this way allows us to exclude from the definition of BMPs
cases such as the acceptance of liver spots and other forms of ageing; the acceptance of
the results of accidents, trauma, and violence; as well as practices such as penal
tattooing5, the practice of foot binding popular to varying degrees in China until the
beginning of the twentieth century and the circumcision of children. In these cases the
people whose bodies have been modified cannot be said to have engaged in BMPs. This
is true regardless of whether, later in life, these individuals come to endorse what has
happened or been done to them. Any subsequent inactivity might be purposeful and
The non-voluntary tattooing of prisoners and criminals has been, throughout history, extremely
prevalent and has been widely practiced as a means of symbolically denying personhood (Schildkrout
2004 p.323, Schrader 2000 p.181). Punitive tattooing has been used as a means of marking prisoners of
war (Jones 2000 p.8) and functioned as a claim of irrevocable ownership both in ancient civilisations
(Gustafson 2000 p.18) all the way up until the nineteenth century in France, Russia (Jones 2000), under
British Colonial Rule in India (Anderson 2000 p.108) and in the U.S.A (Gustafson 2000 p.28). The
punitive marking of prisoners continued into the twentieth century in Auschwitz (Favazza 1996 p.153)
and, as late as 1994, in Bagrain, India (Gustafson 2000 p.26).
5
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deliberately intended, but it can never alter the fact that the original alteration was not a
result of their own agency. These people had their bodies modified, they did not
themselves engage in body modification.
Importantly, stipulating the intention to act must be present at the time of the
alteration of the flesh is compatible with the pursuit of some BMPs involving a series of
omissions. Altering the flesh in any complex way will involve a whole range of actions
and omissions which will contribute to achieving the intended effect. Scarification, for
example, involves a mixture of actions (choosing the design, cutting the flesh, cleaning
it, using antibacterial washes and sometimes introducing irritants into the wound) and
omissions (not touching it, not scrubbing it, not breaking up the scabs, avoiding contact
with water…). Another example of this is growing one’s hair long, a BMP which
consists primarily in intentionally not cutting it until it reaches the desired length. If the
intention to pursue a course of omissions is present at the time the series of omissions
starts, the person can be said to be engaging in BMPs. Ruling out cases like the passive
acceptance of liver spots or the scars resulting from natural accidents, hence, is
compatible with BMPs consisting in patterns of both action and omission.
To sum up, the first necessary condition of a practice being a BMP is that it
involve the non-trivial alteration of the shape, size, appearance and/or functionality of
the human body. The second necessary condition of a practice being a BMP is that the
alterations to the body are deliberately intended. These two necessary conditions are
jointly sufficient for a practice to be a BMP. Body Modification Practices, hence, can be
defined as: practices which involve the purposeful, non-trivial alteration of the shape,
size, appearance, and/or functionality of the body as a result of deliberately intended
actions or omissions. In order for an alteration to be non-trivial it must be perceptible
through the normal human senses of perception and interoception. In order for an
alteration of the flesh to be deliberately intended and purposeful, the intention to alter
the body must be both present at the time of the course of actions or omissions and play
a role in motivating them.
It is important to note at this point that this definition of BMPs is an inclusive one
in that it captures a heterogenous group of practices. As a consequence, the practices
included under the term will vary along a number of dimensions. Whilst some BMPs
are permanent, others are transient. Although some BMPs involve extensive changes to
people’s bodies, other modifications are less noticeable. Whereas some alterations are
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primarily aesthetic, other people engage in BMPs that aim to tweak the way their bodies
work. Although adopting a wide definition has the advantage that it allows us to provide
a unified approach to the ethics of BMP, the inclusiveness of the term is also a point of
contention. The reason is that, as well as including tattooing and scarifications, the
definition of BMP also includes cases such as the following:

Simon’s Scars: Simon finds himself experiencing painful emotions he wishes he
didn’t have. As a means of releasing the psychological tension he lives with,
Simon makes small incisions on his legs. Over time these small incisions heal
to form a intricate pattern of small, purple coloured, raised scars. Although
Simon wishes he didn’t have to cut himself to feel better, it is a reliable way of
achieving temporary respite.

Some might object to including cases like Simon’s repetitive self-cutting under
the term BMPs on the basis that it conflates two distinct phenomena which ought to be
kept separate. The idea is that practices such as repetitive self-cutting are more aptly
described as ‘self-mutilation’ rather than BMPs, thereby making the definition of BMPs
over-inclusive.
The worry is that including these practices under the term BMP equates serious
cultural practices with the symptoms of an underlying mental illness; reinforcing the
perception of BMPs as the problem behaviour of people at the margins of society. This
seems to contradict the main aim of the Agency Approach, which is to show that people
engage in BMPs as a means to achieve things they value and that, hence, they should be
entitled to do so free from interference. Absent a principled distinction between
scarification and repetitive self-cutting, the objection continues, we cannot defend the
permissibility of one without defending the permissibility of the other. Given the
strength of people’s intuition that repetitive self-cutting is not the kind of thing people
should be allowed to do free from interference, equating the two practices means that
arguing for the permissibility of BMPs will be harder.
One possible response to this problem is to define these cases away by adding a
third necessary condition in the definition of BMPs. One way in which we could
distinguish Simon’s Scars from paradigmatic forms of BMP is by inquiring into the
structure of people’s will. The idea is that, whilst people are often ambivalent about
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their self-cutting and find it hard to endorse their behaviour, people can easily endorse
their desires to acquire scarifications and tattoos. Hence we might think that establishing
whether someone is engaging in BMPs requires ascertaining whether they decisively
identify with their desire to alter their flesh. In order to see whether this line of
argument is plausible, we must first get some clarity on what ‘decisive identification’
means.
The term ‘decisive identification’ was coined by Harry Frankfurt to describe a
particular way in which we can make our desires cohere with each other. According to
Harry Frankfurt (1971 p.8) people have desires of different orders. First order desires
are desires which take the form ‘A wants to X’, where A is a person and X is an action.
Second order desires also take the form ‘A wants to X’; the difference is that here X
refers to a desire of the first order and not an action. On Harry Frankfurt's account of the
structure of the will, hence, there is a possibility for conflict between our desires as one
can have a first order desire to want ice-cream, and a second order desire to not want to
want the ice-cream.
Thankfully there are ways of resolving these conflicts by achieving
‘identification’. ’Identification’ occurs when there is harmony between what one wants
(first order desires) and what one wants to want (second order desires). This
identification is decisive ‘if and only if it is made without reservation, and making a
commitment without reservation means that the person who makes it does so in the
belief that no further accurate inquiry would require him to change his mind’ (Frankfurt
1987 p. 169).
Incorporating a ‘decisive identification’ clause into our definition of BMPs would
allow us to exclude cases in which people are ambivalent about undergoing the
procedure from the extension of the term BMPs. If we adopt this solution, cases like
Simon’s Scars lie outside the scope of the Agency Approach. This means that, being
distinct phenomena, the framework constructed to analyse the permissibility of BMPs
simply wouldn’t apply to cases such as Simon’s Scars. Being distinct phenomena,
defending the permissibility of BMPs needn’t involve defending the permissibility of
repetitive self-cutting. The upshot of ruling out cases in which people are ambivalent
from the extension of the term BMPs, hence, is that it becomes easier to substantiate the
claim that the pursuit of BMPs is a serious cultural phenomenon worthy of respect.
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Notwithstanding the initial attractiveness of the solution, there are a number of
reasons why we shouldn’t use a decisive identification criterion to exclude cases like
Simon’s Scars from the extension of the term BMPs. The first reason is that the decisive
identification criterion fails to be extensionally adequate. As well as excluding cases of
repetitive self-harm, stipulating that in order to be a BMP there must be decisive
identification will also exclude a number of cases which we would intuitively consider
to be BMPs. After all, not everyone who gets a tattoo is completely sure they will never
come to regret it at a later date.
The second reason we shouldn’t attempt to exclude cases like Simon’s Scars from
the term BMPs is more fundamental than the fact that the particular criterion proposed
fails to be extensionally adequate. If that were the only objection, the response would be
to search for another criterion which is extensionally adequate. The problem with
including a third necessary condition in the definition of BMPs, however, is that doing
so is at odds with the goal of the Agency Approach.
The aim of the Agency Approach is to provide a general framework for
determining when people ought to be entitled to engage in BMPs free from interference
as an alternative to the piecemeal approach to the ethics of BMPs that can be found in
much of the philosophical literature. The main issue with piecemeal approaches to the
ethics of BMP is that treating each practice independently from the rest requires placing
a lot of normative weight on the conceptual distinctions between practices. This is a
cause for concern because, unless the conceptual distinctions track the morally relevant
features of the case perfectly, any arguments based on them will inevitably generalise to
cover cases they were not originally intended to; which can lead to relevant counterintuitive implications of the arguments going unnoticed.
The reason we should resist attempts to exclude cases like Simon’s Scars from the
extension of the term BMPs is that it is vulnerable to the same objection. Even if there
were an extensionally adequate criterion aimed at distinguishing paradigmatic forms of
BMP from pathological cases of self-harm, using it would involve adopting an (albeit
more limited) version of the piecemeal approach to the ethics of BMPs; thus replicating
the problem the Agency Approach seeks to solve.
Although it is true that including cases like repetitive self-cutting in the definition
of the term makes it is impossible to claim that no forms of BMP are pathological and
that they are all reliable ways in which people achieve things they value, this is not the
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goal of the Agency Approach. Rather, the goal of the Agency Approach is the more
limited one of showing that some forms of BMP constitute serious cultural practices
through which people achieve goals they value.
In order to remain faithful to the spirit of the Agency Approach, hence, we should
refrain from including a third necessary condition in the definition of the term BMPs.
Far from being a problem, adopting a wide definition of the term BMP has the
advantage that it reduces the importance of the conceptual distinctions between
practices; thereby giving centre stage to the normative question of whether people ought
to be entitled to non-interference in the pursuit of a particular body altering practice.
We are now in a position to see why attempting to deal with cases like Simon’s
Scars by means of definitional stipulation is misguided. The reason isn’t that there
aren’t any meaningful differences between practices like repetitive self-cutting and
scarification, the problem is the distinction comes at the wrong point in the argument.
The real difference between cases like Simon’s Scars and paradigmatic instances of
BMP isn’t that they are conceptually different phenomena, it is that they merit different
normative responses. As we shall see in Chapter 3, the real difference lies in the fact that
individuals like Simon are less likely to meet a risk-sensitive threshold of competence;
thereby rendering interference to ascertain whether they need help more likely to be
permissible.
In conclusion, BMPs are those practices which involve the purposeful, non-trivial
alteration of the shape, size, appearance, and/or functionality of the body as a result of
deliberately intended actions or omissions. Constructing a definition of the term BMPs
which covers a wide range of practices is an important first step in constructing a
unified account of the ethics of body modification as, without a philosophically
defensible definition of the phenomenon, it would be unclear exactly what practices the
normative arguments are meant to apply to. However, it is not sufficient to fully
understand the pursuit of BMPs as cultural practices.
In order to fully comprehend the practice of BMPs, we need to get to grips with
why people engage in these practices. In the next section I explore the motivations
participants adduce for their behaviour with the aim of showing that, even though the
definition of the term BMP includes cases like Simon’s Scars, many BMPs are serious
cultural practices through which people achieve goals they value.
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2. Motivations: Why engage in BMPs?
In this section I aim to prove what has previously been claimed, i.e. that engaging
in BMPs can be an intentional, purposeful and meaningful activity. In other words, the
goal is to show that not all cases of BMP are like Simon’s Scars. The reason doing so is
important is that, unless we can challenge the view that the pursuit of BMPs is nothing
more than the problem behaviour of a maladjusted few (Howel et al 1971 p.37), the
question of whether we can rightfully prohibit their pursuit loses much of its
significance. Showing that people engage in BMPs as means of achieving a number of
valuable goals is, hence, crucial to motivating the Agency Approach.
Despite the pursuit of BMPs being common in many parts of the world, the
pursuit of BMPs has long been pathologised. 19th century physician-criminologists
such as Cesare Lombroso and Alexandre Lacassagne, for example, argued that the
tendency prisoners had to tattoo themselves in prison was evidence of their atavistic
character and ‘inferior development of the powers of externalising thought’ (Caplan
1997 p.131). Attempts to link tattooing to signs of mental illness continued well into the
20th century. Numerous studies establish correlations between certain personality
disorders and the presence of tattooing, concluding that the presence of a tattoo should
alert the physician to the possibility of an underlying condition or personality disorder
(Raspa and Cusack 1990, Gittleson and Wallen 1973, Howell et al 1971, Kholsa, Joseph
and Gordon 2010).
This tendency to associate BMPs with mental illness can also be found in media
portrayals of the practices. Victoria Pitt’s analysis of 1990s media portrayals of the body
modification subculture, for example, led her to conclude that due to their ‘reliance on
mental health discourse to raise body modification as a emotionally provocative social
problem, news accounts discredit body modifiers’ competing knowledges by calling
into question the possibility of the actor’s agency’ (Pitts 1999 p.293).
The problem with understanding the phenomenon of BMPs exclusively in terms
of its potential connections to poor mental health is that doing so gives us only a partial
understanding of the phenomenon. In order to fully understand the pursuit of BMPs it is
crucial we take the perspective of the participants seriously and explore the motivations
people actually adduce for their behaviour.
As the term BMPs includes a wide range of cultural practices, it is likely that the
motivations people have for engaging in BMPs will be vary from person to person and
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practice to practice. If there is to be any hope of providing a comprehensive
understanding of the reasons people have for modifying their bodies, this complexity
must be tamed. In order to simplify the discussion, I will mostly follow Wolhrab, Stahl
and Kappeler’s (2007) categorisation of the motivations people adduce for engaging in
tattooing and piercing. However, as the definition of BMPs defended in this thesis is
wider than that adopted by Wolhrab et al, their framework needs to be expanded. The
reason it cannot be adopted wholesale is that, in focusing on two particularly popular
and primarily aesthetic forms of BMP, Wolhrab et al’s study risks overlooking the
motivations people have for engaging in BMP which aim to alter the body’s
functionality.
In order to address this limitation of the framework, three further motivations
need to be considered. These are: health, knowledge acquisition, and enhancement.
When added to the motivations identified by Wolhrab, Stahl and Kappeler, the
motivations for engaging in BMPs that will be discussed are: Beauty, Art and Fashion;
Health; Enhancement; Individuality; Personal Narratives; Knowledge Acquisition;
Physical Endurance; Group Affiliation; Resistance; Spirituality and Cultural Tradition;
Sexual Motivation; the lack of a specific reason; and, finally, Addiction.

2.1. Beauty, Art and Fashion
One of the main reasons people alter their bodies is aesthetics (Gustafson 2000 p.
17, Bohannan 1988, Drewal 1988, Vogel 1988, Schramme 2015 p.112). Body
modification practices such as scarification, piercing and even cosmetic surgery
(Sanders 1989 p.7, Atkinson 2008, Adams 2010) can function as a means of enhancing
one’s natural aesthetic endowments (Rubin 1988b p. 208). In the context of tattooing,
engaging in BMPs can also be described as the process of acquiring a piece of art
(Atkinson 2004 p.133, Myers 1992 p.293). Body modification can also be pursued as a
means of artistic expression, with performance artists such as Orlan and Stelarc using
BMPs as their artistic medium (Davis 1999 p.458, Pitts 2003 p.164). For some members
of the body modification community body modification isn’t just a means of enhancing
the beauty of their bodies but is also a means of providing alternative definitions of
what beauty and art are (Atkinson and Young 2001 p.135). This tendency is especially
pronounced among female body modifiers, whose scarification, branding, piercing and
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tattooing practices can be read as an attempt to challenge dominant beauty standards
(Pitts 2003 p.66, Atkinson 2002 p.220).
2.2. Health
One of the prime motivations behind many people’s attempts to alter the way their
bodies function is the promotion, maintenance and restoration of their health. People
take pharmacological treatments that alter the way their bodies work to reduce pain,
restore functioning, reduce unpleasant experiences such as nausea, and fight infections,
among other things. Depending on the nature and severity of the problem, sometimes
people elect to undergo surgical interventions aimed at repairing damaged organs,
replacing them with transplanted organs or removing diseased or unwanted tissues.
The general aim of these procedures is to restore the human body to its normal
functioning. Despite pharmacological treatments and surgery being some of the most
common forms of BMP engaged in for health reasons, categorising BMPs according to
the motivations people adduce for their behaviour (as opposed to the actual results of
the practices) means that the pursuit of practices like fitness regimes, homeopathy,
restrictive dieting and acupuncture are also categorised as BMPs engaged in for their
purported health benefits. Historically, the range of BMPs pursued for health based
reasons has been even wider and included tattooing and bloodletting among other
activities. Where people continue to do so based on the belief that they are achieving
health benefits (as opposed to carrying on for the value of tradition), these BMPs are
included under this motivational category. Also included are instances of repetitive selfcutting or other self-harm engaged in to alleviate negative psychological emotions; as
the aim is increasing overall wellbeing by trading off what they take to be unbearable
psychological stress for what is expected to be bearable physical pain.

2.3. Enhancement
Some individuals who engage in BMPs aim to transcend the body’s normal
functioning either by increasing their performance at tasks we already do or by
expanding the body’s capabilities in entirely new directions. The goal of human
enhancement can be achieved through a number of means such as integration of
hardware into the body, pharmacological interventions and gene-editing technology.
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Amal Graafstra has used Radio Frequency Identification (RDIF) implants to
enable him to access his office, house and car without the need for keys. Others are
using hardware to alter the way in which we can perceive the world around us. Neil
Harbisson, an artist and founder of the cyborg foundation, has had an antenna implanted
into his skull which transposes colours into audible vibrations in order to enable him to
transcend his achromatopsia or ‘colour-blindness’. Other biohackers have implanted
magnets into their little fingers to sense electromagnetic fields or into their tragi to
transmit sound directly into the ears.
Another way in which people pursue enhancement goals is through the use of
drugs. Students at universities the world over are using amphetamines such as Ritalin
(originally intended for ADHD) or Modafinil (licensed for treating narcolepsy) as
cognitive enhancers, enabling people to focus and stay alert for longer periods of time.
These drugs are also used by military aircraft pilots for the same reason. People also use
cannabis, cocaine, LSD, heroin, MDMA as a means of enhancing their creativity or
their susceptibility to connecting with art, among other possible effects.
Other individuals starting to experiment with transcending their current abilities
by using DIY gene-modification. Josiah Zayner, an ex-NASA biochemist, has
experimented with altering his own genes using CRISPR (Pearlman 2017 p.22), a
genome editing method which allows a person to cut DNA and introduce customised
DNA sequences. The goal of Zayner’s experiments was to see whether he could remove
the gene for myostatin (a protein which serves to inhibit muscle cell growth and
differentiation) in a bid to gain muscle mass.

2.4. Individuality
Acquiring a mark of individuality is an extremely common motivation for body
modification. (Schramme 2008, Armstrong et al 2004, Wolhrab et al 2007, Vail 1999 p.
256, Benson 2000, Featherstone 1999 p.2, Pitts 2003 p.16-17, Hewitt 1997 p.2-6, Rubin
1988c, Stirn 2003 p. 1213, Demello 2000 p.161). The ways in which we apply make up
and dress, the extent to which we bulk up or slim down our bodies (in the gym or
through cosmetic surgery), whether we engage in tattooing and what those tattoos are,
what (if any) scarifications we flaunt and whether we enhance our bodies through the
use of implants or piercings, are all ways of expressing one’s individuality.
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People engage in BMPs as a means of creating a self-identity and displaying their
individuality. By altering the flesh, the pursuit of BMPs can be a way of expressing
one's deep self in a visible way (Demello 2000 p.144, Tiggemann and Hopkins 2011 p.
249, Vail 1999 p.262, Sanders 1989 p.46, Sanders 1988 p.233). In other words, BMPs
are used by some as a means of creative self-expression (Demello 2000 p.139, Fleming
2000, Benson 2000 p.250, Pitts 2003 p.107, Atkinson and Young 2001 p.127). This
connection between identity and BMPs can be seen in Vail’s study of tattoo collectors.
Tattoo collectors see their tattoos as a part of themselves ‘no more easily removed from
his or her identity than his or her deepest beliefs, most profound concerns or
idiosyncratic sense of humour’ (Vail 1999 p.270).

2.5. Personal Narratives
Many body modification projects are undertaken as a means of documenting
personal experience and personal achievements on the body (Tiggemann and Hopkins
2011 p.149, Turner 1999 p.42, Benson 2000 p.246). As Mackendrick puts it ‘modified
bodies carry the inscriptions of their history’ (1998 p.18). Evidence of this is provided
by the fact that body modifications are often used to commemorate events (Sweetman
1999 p.69), long standing commitments (Schildkrout 2004 p.326), and/or loved ones
(Bradley 2000 p. 150, Sanders 1988 p.223, Sanders 1989 p.13).
The events can be recorded in highly personal ways or, as occurs amongst sailors,
soldiers, and criminals, through a complex social code which links certain images to
certain achievements (Demello 2000, Rubin 1988d p.179) and events. A swallow tattoo,
for example, originally indicated the bearer had travelled five thousand miles of sea,
and a tattoo of the greek god Poseidon marked the crossing of the equator.

2.6. Knowledge Acquisition
Another reason why individuals alter the way their body functions is to acquire
information about how it works. In some cases, the main object of study is the state of
altered functioning itself and how to achieve it. People calling themselves psychonauts,
for example, test new psychoactive substances and record the effects these have with the
aim of determining the safe doses at which to explore altered mind states. Fakir
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Musafar, a pioneer of the ‘Modern Primitive’ movement, 6 achieved similar mindaltering effects through the sustained use of constricting devices such as belts, chains
and corsets (Vale and Juno 1989 p.9). In other cases, the goal in altering the body’s
functioning is to research potential medical applications by, for example, engaging in
self-experimentation. Although less common in the era of randomised controlled trials,
self-experimentation has played a role in the discovery of malaria vaccines and the
cures for rabies, cancer and yellow fever among many others (Kerridge 2003 p.204).

2.7. Physical Endurance
Body modification is, for the most part, painful. This pain can be one of the
motivations for getting a tattoo or some other form of body modification (Kaviani
2017). Participants in the ‘Brutal Black’ Project in Italy, for example, are inked with
bold, black tattoos in a deliberately violent way (hence the ‘brutal’). 7 The pain can often
lead to a narcotic effect (Hewitt 1997 p.29, Favazza 1996 p.262), or produce a state of
altered consciousness (Pitts 2003 p.92, Atkinson and Young 2001, Hewitt 1997). The
testing of one’s pain threshold, the overcoming of pain and the desire to show how
‘tough’ the bearer is are among the motivations cited for engaging in body modification.
These factors may explain why many coming of age rituals involve painful body
modification practices (Bohannan 1988 p.82, Drewal 1988 p. 83-84).

2.8. Group Affiliation
The decision to engage in body modification is often motivated by a desire to
identify as part of a group (Rubin 1988e, Atkinson and Young 2001 p.127, Gustafson
2000 p.31, Klesse 1999) or disassociate from mainstream society (Hewitt 1997 p.75,
Myers 1992 p.292, Sanders 1989 p.3). Tattooing has often served this function (Demello
2000 p.12, Verberne 1969 p.172-173, Atkinson 2003 2004, Kaeppler 1988 p.157) as
have branding, scarification (Berns 1988 p.63, Pitts 2003 p.71) and the ritualised
amputation of body parts (Favazza 1996, p.133). The amputation of finger joints, for

6

The term ‘Modern Primitive’ is used to describe people in contemporary western societies who engage
in BMPs in such a way as to allude to the cultural practices of ‘primitive’ societies. The term rose to
prominence after the publication of the 1989 Re/search book Modern Primitives, in which Fakir Musafar
is featured.
A documentary produced by Vice about the Brutal Black project can be found at: https://
www.youtube.com/watch?v=l9X6nSXwcas (Accessed 31/05/19)
7
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example, played a part in Crow Nation mourning rituals (Favazza 1996 p.135).
Although uncommon, the ritual amputation of fingers or ‘Yubitsume’ is still practiced
by Yakuza members to atone for transgressions and express continued loyalty to the
group (Bosmia et al 2014). Other typical examples of these practices would be gang
tattoos (McCallum 1988), biker tattoos (such as ‘Born to Lose’), prison tattoos
(Schrader 2000 p. 187), nautical, and military tattoos.

2.9. Resistance
Engaging in body modification is often motivated by a desire to resist society and

can be seen as a form of protest (Demello 2000 p.67, Pitts 2003 p.2, Maxwell-Stewart
and Duffield 2000 p.129, Schrader 2000 p.175) and a challenge to dominant culture
(Hewitt 1997, Schildkrout 2004, Mackendrick 1998 p.17) and its norms regarding what
constitutes an acceptable use of the body (Goodall 1999). Modern primitives, for
example, understand their body-modification practices as a protest against the puritan
ethos regarding the body which, they claim, leads to limitations of personal freedom and
stifles human creativity (Atkinson and Young 2001 p.136). Fakir Musafar, for example,
challenges gender norms by engaging in corsetry and challenges dominant conceptions
of acceptable use of the body by engaging in activities such as flesh hangings. 8
Another example is tattooing among prisoners, which is often used as a means of
challenging the authorities (Schrader 2000 p. 175) by reasserting control over the body
in an institution which strips them of their identity (Sanders 1989 p. 40).The process of
body modification itself can also be seen as form of resistance (Pitts 2003 p. 180) due to
the fact that in order to modify one-self many participants and practitioners appropriate
medical technologies, challenging the authority of medical experts to define, control and
distribute these technologies.
2.10. Spirituality and Cultural Tradition
Body modification has often served as a means of expressing cultural heritage
(Kaeppler 1988 p. 169), spiritual sensations (Rubin 1988a p. 257), cosmological/
religious beliefs (Favazza 1996 p. 155, Bianchi 1988) and achieving transcendent states
(Favazza 1996 32). Chicano tattooing often makes use of religious imagery as a means
Flesh Hanging is a practice consisting in suspending oneself above the ground using hooks which pierce
the skin.
8
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of expressing devotion, pilgrims to Jerusalem in the middle ages acquired tattoos to
mark their journey (Rosecrans 1999 p.60), and many non-western societies have given
the tattoo spiritual functions such as protection in the afterlife (Benson 2000 p. 238,
Sanders 1989). In western society piercing, scarification, hanging and branding have
taken on spiritual significance amongst the Modern Primitives (Demello 2000 p. 143,
Klesse 1999, Myers 1992 p.295, Atkinson and Young 2001, Pitts 2003 p.103).

2.11. Sexual Motivation
Body modification is often engaged in for sensual and sexual reasons (Klesse
1999, Pitts 2003 p. 100, Armstrong et al 2006 p. 178, Adams 2010 p.757, Stirn 2003).
The sensual/sexual motivations behind body modification are not, however, limited to
practices such as cosmetic surgery, make up, clothing, dieting and grooming. They also
include tattoos, scarification and piercing (especially genital piercing) and the use of
drugs such as viagra.
Scarification gives the skin a textured quality which is, in many societies,
considered to be both erogenous (Rubin 1988c p.19, Bohannan 1988) and erotic
(Bianchi 1988, Drewal 1988). In other words, the scars are both sensitive to sexual
stimulation and likely to arouse others. Genital piercings are often motivated by sexual
desires (Myers 1992, Grief et al 1999 p. 379) both in males and females due to the
potential for increased sexual stimulation (Greif et al 1999 p.379). The Prince Albert (a
piercing inserted through the external male urethra and out of the base of the frenulum),
for example, heightens sexual pleasure by stimulating the urethra during intercourse.
(Armstrong et al 2006 p. 174). Sexual motivations are also present in some forms of
voluntary amputation (Bayne and Levy 2005 p. 76). Favazza documents the case of one
patient with apotemnophilia (the erotic interest in being or looking like an amputee)
who describes his desire to have his leg amputated above the knee in erotic terms: ’the
image of myself as an amputee has, as an erotic fantasy, accompanied every sexual
experience of my life’ (Favazza 1996 p. 144).

2.12. No specific Reason
The literature documents the fact that there are a number of people who engage in
body modification for no specific reason (Skegg et al 2007, Grief et al 1999 p. 376) or
as a result of a drunken decision (which may lead to forgetting the reason).
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2.13. Addiction
There is the suggestion in the literature that some participants engage in body
modification due to them having an addiction to it (Roberts et al 2004 p. 1174, Adams
2010 p. 760, Vail 1999).

I say more about these last two motivational categories below, as they do not fit
comfortably with the picture of BMPs as intentional and purposeful activities. For now
the point is simply to note that the literature documents the fact that some people engage
in BMPs without having a good reason for doing so and/or as a result of a lack control
over their behaviour.

2.14. Discussion
To summarise, the reasons people engage in BMPs vary from practice to practice
and person to person. From the survey of the motivations we see that, far from being
inherently deviant, many of the reasons participants adduce are reasons many of us
could see moving us to do things. The picture that emerges from adopting a wide
definition of the term BMPs and the survey of motivations is that people engage in
different types of BMPs for different reasons. Some of these BMPs are widespread to
the point of near-universality (such as hair styling) and can be pursued in both
conservative and eye-catching ways. Others are subversive, and act as a way of
symbolising outlaw/outclass status (think tattooing an offensive message on your face).
In conclusion, far from it being the case that engaging in BMPs is the preserve of
criminals, the psychologically disturbed and the devious, the pursuit of BMPs is a much
more multifaceted phenomenon. This is partly the result of adopting an expansive
definition of BMPs which includes practices such as hair styling. After all, no one
would want to claim that hair styling is a sign of an underlying personality disorder.
However, it is not completely a result of the wideness of the definition. As what were
previously considered to be deviant forms of BMP become more widespread (e.g.
piercings and stretched earlobes), their connection to deviance becomes lost. What was
the preserve of criminals, outcasts and lunatics is now available to more conventional
types. This is nothing new; over 20 years ago James Myer’s observation of a series of
body modification workshops led him to the conclusion that ‘the overwhelming number
of people in my study appear to be remarkably conventional sane individuals. Informed,
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educated, and employed in good jobs, they are functional and successful by social
standards.” (Myers 1992 p. 296).
Adopting a wide definition of the term BMPs, however, also has its downsides. As
well as showing that the process of engaging in BMPs can be a means through which
people can achieve valuable goals, the survey of motivations people proffer for their
behaviour raises some causes for concern. The first problem applies to all motivations
for engaging in BMPS, and lies in the fact that although it may be true that there are
good reasons to engage in BMPs in general, particular people may be making a mistake
when they choose to engage in BMPs. The worry is that individuals may later come to
regret their decisions, either because they discover they did not actually value what they
thought they did, or as a result of the outcome of the BMP not being what was expected.
People who engage in repetitive self-cutting, for example, may be mistaken about their
estimation of the costs, unaware of less harmful alternatives (such as medication).
People may self-medicate with inappropriate doses of pharmaceuticals they have in the
house. Individuals who acquire a tattoo to express their individuality may find that their
infinity symbol tattoo isn’t as unique as they had anticipated.
Much of the normative work that follows is a direct attempt to answer this worry.
In Chapters 2 and 3 I develop an account of both respect for persons and competence to
consent which aims to separate those people who are making a mistake from those who
are not. The idea is that by limiting rights to non-interference to those individuals who
are able to demonstrate their competence to make the decisions, and know what the
procedure they are undergoing is, individuals who might be making a mistake have an
opportunity to reconsider their course of action and, if unable to demonstrate
competence, precluded from pursuing their goal at that time. The possibility that some
people may be making a mistake when engaging in BMPs, hence, is one of the
motivating concerns of the thesis. Consequently, it cannot be laid to rest at this early
stage. We must instead bear it in mind throughout the thesis and use it as a yardstick to
assess the plausibility of the arguments to come.
The second cause for concern identified by Wolhrab, Stahl and Kappeler’s
overview of the literature is more specific in that it applies to the final two motivations
in particular: no specific reason and addiction. The worry with these two motivational
categories is that neither of them fit comfortably with the picture of BMPs as rational
goal-directed activities.
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Let us first take the case of people stating they have no specific reason for their
behaviour. The idea that people engage in BMPs for no reason at all is disconcerting
because it makes their behaviour difficult to understand. Although we all engage in
mindless activities sometimes, the idea of acquiring a tattoo or engaging in scarification
for no reason at all, is to say the least, odd. If these respondents are to be believed and
they genuinely don’t have a reason for doing what they are doing, it is unclear whether
they are engaging in BMPs at all, for their behaviour fails to be purposeful and
deliberately intended. If, on the other hand, individuals did have reasons for their
behaviour and they were merely not willing to disclose them (or they remained partly
inchoate to them), they would have been engaging in BMPs. The fact some people are
not forthcoming about their reasons, however, means we do not always know whether
they are doing so or not.
As mentioned previously, one of the central claims of the Agency Approach is that
people must demonstrate their competence in order to be entitled to rights to noninterference. As demonstrating competence is exceedingly difficult if one refuses to
engage in a discussion about one’s motivations, an implication of holding that
competence must be demonstrated is that one of the things we can demand of others is
clarification about their reasons for behaving as they do. If people fail to do so (either
because they have no reason for their behaviour or because they are stonewalling the
person who is asking), they are liable to interference and can be precluded from
pursuing their proposed course of action until they can demonstrate competence. In
summary, although there is a genuine cause for concern if people engage in BMPs for
no reason at all, the Agency Approach has the conceptual resources to differentiate
between those individuals who can show they have reasons for their behaviour and
those who cannot.
It is now time to consider the other problematic category of motivation identified
by Wolhrab, Stahl and Kappeler’s (2007) overview of the literature: addiction. With
regards to addiction, the problem is that it is generally considered to undermine both the
voluntariness of people’s behaviour and their competence. The reason being that
addicted individuals are sometimes unable to control their desire to engage in the
pattern of behaviour they are addicted to. The worry is that, if the Agency Approach is
successful in showing we ought to liberalise access to medical technology to allow
people to pursue BMPs, individuals who are addicted to particular forms of BMP may
42

be at greater risk of harm as there will be more opportunities for them to satisfy their
urges. In other words, the objection is that the medical monopoly plays an important
role in safeguarding people from dangerous substances and procedures, which is
especially important for those who have addictions. In Chapter 5, I tackle this problem
head on and explore how the Agency Approach can be extended to safeguard addicts
without this requiring supporting the medical monopoly. The essence of the proposal is
that people could be subjected to mandated ‘cooling off’ periods to provide
opportunities to overcome the desire.
For now, however, the objection must be put to one side. The reason for
discussing addiction once the framework has been developed is to avoid introducing
complications which obscure the normative points to be discussed. To illustrate:
According to the Agency Approach, Body Modification Specialists (BMSs) have
obligations to ascertain the competence of those who request their services. On the risksensitive account of competence argued for in Chapter 3, assessing whether someone is
competent requires inquiring into the reasoning for their decisions and discussing their
motivations for pursuing a particular goal. In order to construct an account of what
satisfying the duty to establish competence requires of BMSs, it is helpful if we can
make some simplifying assumptions. One particularly useful way of reducing the
complexity of the discussion is by assuming that people generally tell the truth in their
interactions with Body Modification Specialists (BMS). As addicts have a tendency to
engage in deception to hide or maintain their addiction, discussing the possibility of
addiction right from the start means that this presumption is undermined and another
variable is introduced into the mix. The problem with this approach is that the
normative issues become harder to disentangle. For the sake of conceptual clarity,
hence, in the examples used in Chapter 2 through 4, we will be assuming that, unless
otherwise stated, individuals are not addicted to the BMPs they are engaging in.

3. Conclusion
To sum up, the term BMPs has been used to denote a heterogenous group of
practices ranging from scarification, piercings, surgery and voluntary amputations to
tattooing, hair styling and make-up. As the term BMPs has been used to denote different
sets of practices by different people, the first step in developing a unified approach to
the ethics of BMP is constructing a definition of the term. In the first half of this chapter
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I did just that, defining BMPS as those practices which involve the purposeful, nontrivial alteration of the shape, size, appearance, and/or functionality of the body as a
result of deliberately intended actions or omissions.
This definition of the term BMP is very wide. It includes paradigmatic countercultural BMPs such as tattooing, piercing or tongue-splitting as well as practices which
common-sense does not categorise as BMPs (for example conventional medical
procedures, repetitive self-cutting, drug use and hair-styling). In other words, the
definition is partly revisionist and runs roughshod over some of our pre-theoretical
categorisations. Adopting it, therefore, comes at the cost of having to reject some of our
intuitive judgements.
However, I believe that this is a cost worth paying. Adopting an expansive
definition of the term BMPs has the advantage that it allows the normative questions of
whether people are entitled to non-interference to take precedence over questions of
whether a particular practice falls under a particular category singled out for special
normative consideration. In short, it allows us to overcome the piecemeal approach to
the ethics of BMPs, thereby fulfilling the goal of the Agency Approach. Having
established the extension of the term, in the second half of the chapter I surveyed the
motivations participants give for why they engage in body modification behaviour to
demonstrate that, although some BMPs included under my expansive definition may be
pathological and the participants thereof deviant, often the pursuit of BMPs is a way of
achieving things many of us value.
With this definition of the term BMP and a deeper understanding of the
motivations behind people’s engagement in them, we are finally in a position to begin to
tackle the normative question of when people ought to be entitled to engage in BMPs
free from interference. In order to answer this question, in Part II of the thesis I develop
an account of respect for persons and competence to consent. The basic claim is that
individuals are entitled to rights against interference with their pursuit of BMPs
provided they can meet a risk-sensitive threshold of competence. The first step in
defending this claim is providing an account of respect for persons. In particular we
need to know i) why people merit respect, ii) why and when interfering with people’s
projects constitutes a failure of respect and, iii) what forms of interference with people’s
projects (if any) are compatible with respecting people. Answering these questions is the
task of the next chapter.
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Part II: The Normative Framework
Chapter 2: Respect as Non-Interference
Most liberal theorists agree that, whatever else respect requires, it requires a
measure of deference to the other and non-interference with people’s choices. In this
chapter I provide an account of when interference with people’s plans constitutes a
failure to respect them as people. As respect is a response to the value of something, the
first step in constructing an account of respect for persons is establishing what it is
about people that makes them respect-worthy. In the first section of this chapter I do this
by grounding respect for persons in the fact they possess four capacities necessary to
pursue projects in light of their own values. These Core Capacities (CC) are: i) the
capacity to acquire factual knowledge, ii) the capacity to reason instrumentally, iii) the
capacity to form and revise a life plan and, iv) the capacity to respect others. Having
outlined what the CCs are, I then suggest there are a number of reasons to consider
their possession and exercise valuable for people; including the fact they enable people
to find out what they want, who they are, and what they are suited to.
In section 2 I argue that, in general, the appropriate response to the value of these
capacities is allowing individuals to exercise them free from interference. In particular,
it requires granting people a Complete Right against Interference with their choices.
This right precludes others from engaging in interference aimed at ascertaining
competence as well as that aimed at precluding people from doing the thing altogether.
Respect, however, does not require complete non-interference in all circumstances.
When the pursuit of BMPs threatens to harm others, destroy the individual’s capacity
for respect-worthy choice (e.g. through taking certain drugs or implanting sci-fi
hardware into the brain) and/or is conventionally considered to be harmful to self, a
measure of interference is warranted. Section 3 provides an account of what interference
is merited in these cases, paying particular attention to the cases of harm to self and
harm to one’s agency. The basic claim I will be defending is that, although softpaternalistic interference to ascertain competence is warranted, hard paternalistic
policies which completely preclude people from engaging in these courses of action are
incompatible with respect for persons.
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1. Core Capacities: The Basis of Respect for Persons
The idea that people are entitled to respect is a basic tenet of (broadly Kantian)
liberal political philosophy. As respect is object-driven (i.e. it is always a response to the
value of something), in order to ascertain what respect requires we first need an account
of why people warrant respect (Dillon 2016, Cranor 1975). The first task of this section,
therefore, is to provide a ‘basis’ of respect. I will argue that people warrant respect in
virtue of the fact they possess four Core Capacities (CC): i) the capacity to acquire
factual knowledge, ii) the capacity for instrumental rationality, iii) the capacity to form
and revise a life plan and, iv) the capacity to respect others.
Armed with an understanding of what the capacities are, the second task of this
section is to ground the claim that the Core Capacities are valuable. I will argue that
their possession is valuable because their exercise allows people to pursue projects they
consider to be valuable or meaningful, discover what forms of life suit their character,
and shape their identities in the process.
This section lays the foundation for the next two sections; where I argue there is a
broad overlapping consensus on the idea that whatever else respect for persons requires,
it generally requires a measure of non-interference. The key theoretical contribution of
this chapter consists in building on this overlapping consensus and constructing a rightsbased framework for determining both which forms of interference are permissible, and
when they are. First, however, we need a better understanding of what the Core
Capacities are. It is to this task we now turn.

1.1. Knowledge
The first capacity individuals must possess in order to be entitled to respect is the
capacity to acquire factual knowledge about the world. The capacity for knowledge is a
bundle of the following further capacities: i) perception (Mill 2008 p.65), ii) the ability
to process perceptual information into beliefs, iii) the ability to evaluate these beliefs
and, iv) memory.
Jointly, these capacities enable individuals to generate complex networks of
interrelated beliefs which they use to understand the world. To construct these schema
for interpreting the world, individuals need the capacity to perceive it in a way which
allows for new evidence to become salient (Savulescu and Momeyer 1997, Taylor
1985). Otherwise, individuals would only have access to a priori knowledge or
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knowledge that can be generated through introspection. Although necessary, however,
being able to experience qualia caused by external objects isn’t sufficient for
individuals to have knowledge of the world. As knowledge is (at least) justified true
belief (Gettier 1963), people must also be able to transform raw sense-data into
propositional beliefs which can be true or false. The third capacity people need if they
are to acquire knowledge is the ability to contrast these beliefs with both other beliefs
and new sense data; the goal being to ascertain whether they are justified in believing
them. Finally, in order for people to be able to acquire useful knowledge, they must be
able to remember what they have discovered. Without this final capacity, individuals
wouldn’t be able to generate the kind of networks of interconnected beliefs that allow
them to interpret the world.

1.2. Instrumental Rationality
The second capacity individuals must possess in order to be entitled to respect is
the capacity for instrumental rationality. The capacity for instrumental rationality is the
capacity to adopt means appropriate to one’s ends (Nozick 1993 p.133). This requires: i)
being able to identity things in the world as means to particular ends, ii) judge which
means to adopt (Cholbi 2017 p.134, Mill 2008 p.65) and, iii) motivate oneself to action
(Mill 2008 p.65).
Individuals who possess these three capacities are able to use factual information
they have acquired to arrive at conclusions about how to pursue their goals. In other
words, individuals who possess the capacity for instrumental rationality are not limited
to interpreting the world, they can begin to mould it to suit their purposes. In order to
do this, individuals must be able to gather causal knowledge about the world and
determine, from among the possible means to their ends, which one to take. The ability
to judge a state of affairs and generate reasons for action, however, is not sufficient for
individuals to have instrumental rationality. They must also possess the capacity to
translate these reasons into action (Broome 1997 p.139) because, without a connection
between judgement and motivation to act, individuals will be condemned to being
akratic (which is commonly considered to be a failure of instrumental rationality).
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1.3. Life Plan
The third capacity which grounds respect for persons is the capacity to form and
revise a life plan or conception of the good. According to Rawls, a conception of the
good is a ‘more or less determinate scheme of final ends, that is, ends we want to realise
for their own sake, as well as attachments to other persons and loyalties to various
groups and associations.’ (Rawls 2005 p.19). The phrase ‘ends we want to realise for
their own sake’, includes the particular goals we set ourselves (e.g. getting better at
jousting), intrinsically pleasurable activities (e.g. daydreaming or doodling), as well as
what Bernard Williams calls a person’s ‘ground projects’; i.e. ‘a set of projects which
are closely related to his existence and which to a significant degree give meaning to his
life’ (Williams 1981 p.12). As I will use the term ‘life plans’, I also take them to include
a number of lower order projects people pursue in order to be able to continue to do
those things that they most value (e.g. running errands, work).
Given that there are more valuable things than any individual could pursue in one
lifetime, having a conception of what is valuable is not sufficient for having a life plan.
What is needed, in addition, are ranking principles which assign varying levels of
importance to different goals. The purpose of these principles is twofold. Firstly, they
give people guidance on how they should allot their time and energy between different
activities (Rawls 1971 p.410). Secondly, they will establish the amount of risk to one
goal an individual is willing to accept for potentially furthering another goal (Fried 1970
p.95). In other words, they structure a person’s life plan hierarchically (Bratman 1999 p.
30, Raz 1986 p.292), guiding an individual to sacrifice the pursuit of less important
plans or projects to protect the pursuit of more central goals. In short, by establishing a
set of valuable goals and a way of ranking them, a person’s life plan determines what
they consider to be choice-worthy. This, in turn, determines what they should use their
instrumental rationality to achieve.
Importantly, the idea of having a life plan or conception of the good should not be
taken to mean that individuals have extensively deliberated about what their ultimate
ends are. Here I will follow Ronald Dworkin in using the term to apply both to scholars
and the ‘television-watching, beer-drinking citizen who is fond of saying ‘this is the
life’’ (Dworkin 1985 p.191). 9 The possession of a life plan is not an inherently

9

The fact Ronald Dworkin considers this an either-or choice may say more about him than anyone else.
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intellectual and rarefied phenomenon; having a life plan just means having a conception
of what gives value to life, an outline of what we intend to do in our lives (Rawls 1971
p.408).
Having a life plan is compatible with not being able to the answer to the question
‘what do you intend to do with your life?’ in much detail. One common feature of
people’s life plans is that they are less specific for periods further off in the future
(Rawls 1971 p.410). Rawls suggests that this can be explained by the fact we lack
information about both our future wants, and the resources that will be available to us.
This makes constructing detailed plans about the far off future more trouble than it is
worth, as the situation in which are called for may never materialise (Bratman 1999 p.
30). Moreover, even when people do have a conception of what they intend to achieve,
they can find it hard to express their life plans propositionally (Raz 1986 p.294). The
result is that people’s life plans remain partly inchoate (Fried 1970 p.30), vague and,
unsystematic (Anderson 1991 p.25).
Given that people’s life plans are partially incomplete, people need the capacity to
revise their life plan if it is to provide guidance as to what it is instrumentally rational
for them to do over the course of their entire lives. The capacity to revise their life plan
enables people to fill in the details of their plans as they acquire more knowledge, and
resolve tensions between incompatible goals as and when these are revealed.
In some cases, tensions can be resolved through a straightforward application of
existing ranking principles (Rawls 1971 p.411). However, things are not always that
simple. Novel situations can sometimes be an opportunity for people to re-evaluate the
strength of some of their existing commitments; leading them to give up on previously
central goals (Raz 1986 p.294). When this occurs, individuals need to be able to decide
upon a new project. They need to be able to answer the question: what should I do next?
How a person answers this question will be influenced by the elements of their
life plan they still retain. The reason is that, although these questions force us to
reconsider important aspects of our lives, they are not normally occasions for
completely transforming what we intend to do with them. This allows the values we
retain to provide guidance about how to choose new projects. In other words, how we
exercise our capacity to revise our life plans will be influenced by our existing life plan
(Noggle 1999a p.326). As a result, different people will spend differing amounts of time
and effort deliberating about what to do. Although some more self-reflexive people may
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not cease searching for a new project until they are sure it is the best option available,
many people adopt a satisficing strategy and adopt new plans if they meet various
minimum conditions of acceptability (Rawls 1971 p.418). As the project of finding out
what it would be best for one to do is only one of the projects a life can be devoted to,
how to make the trade-offs between it and other projects is a decision a person must
work out for themselves. It will, therefore, vary from person to person.
In summary, possession of the capacity to form and revise a life plan is compatible
with a multitude of decision-making procedures for choosing new projects and differing
levels of self-awareness about one’s own values. What is crucial is that individuals
possess the ability to conceive of projects being valuable and have the capacity to fill in
details as they live their lives and resolve tensions in their projects.

1.4. Respect for Others
The final capacity people must possess to be entitled to respect is the capacity to
respect others (Kant 1996 4:435). Possessing the capacity to respect others is,
essentially, a matter of being able to perceive the value of the Core Capacities and
respond appropriately to the fact others possess them. People who possess the capacity
to respect others are able to perceive others as having valid claims on their behaviour
and take this to impose limits on the pursuit of their own plans. In short, they are able to
comply with the demands of morality. How I will be using the term, hence, the capacity
to respect others is similar to what Rawls calls possessing ‘a sense of justice’ (Rawls
1971 and 2005), that is, having ‘the desire to apply and to act upon the principles of
justice, at least to a certain minimum degree’ (Rawls 1971 p.505). According to Kant it
is this capacity alone which gives people dignity and, as a consequence, entitles people
to respect (Kant 1996 4:435). On my account of the basis of respect, on the other hand,
the capacity to respect others is one of four capacities which are individually necessary
and jointly sufficient for being entitled to respect.

1.5. The Value of the Core Capacities
Having outlined what the Core Capacities (CC) are, it is now time to turn to the
second step of the argument: showing that possession and exercise of the CCs is
valuable. Given that respect is always the response to the value of something (Dillon
2016), this second step of the argument is crucial. Unless the possession and exercise of
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the CCs can be shown to be valuable, the fact people possess them cannot be considered
the basis of respect.
Thankfully, there are a number of reasons why possession and exercise of the CCs
is valuable and, hence, why people who possess them are entitled to respect. The
purpose of outlining these reasons is not to argue for any one account in particular.
Rather, the aim is to show that there are a number of mutually supporting reasons why
the possession and exercise of the Core Capacities is valuable. Given that the main
theoretical contribution of the chapter lies in the detailed account of the forms of noninterference respect rules out (provided in sections 2 and 3), and not in providing a
novel account of the basis of respect, this is enough for the purposes of the argument.
With this caveat in mind, it is time to turn to showing that the possession and exercise of
the CCs is valuable.
The first reason possession of the CCs is valuable is that they enable people to
pursue complex projects over time in a world populated by others like them who wish to
do the same. Individuals who exercise these capacities are the creators of their own
lives, they are beings who do things as opposed to beings to whom things merely
happen. When individuals exercise their capacities to pursue a project, they devote time,
energy and material resources to it. In other words, they become invested and attached
to them. The ability to form attachments in this way is valuable because it can often be a
source of meaning and satisfaction in peoples lives (Wallace 2013 p.27). This is
especially true of Williams’ ‘ground-projects’, i.e. those projects which provide us with
reasons for continued existence (Williams 1981 p.12).
The value of people pursuing projects, however, is not limited to the pursuit of
ground projects. That would set the bar too high. The reason lies in how Williams
conceives of ground-projects. On Williams’ view, the loss of a ground project can be
cause for reconsidering whether or not to continue living. The problem is that many
people do not have an overarching project which governs their life to such an extent that
life is not worth living anymore if it is lost. Rather, many people find that meaning and
satisfaction comes from the pursuit of a series of interrelated projects and activities (Raz
1986 p.293). In these cases, the loss of most or all of one’s projects that may remove
meaning in life (Williams 1981 p.13). Despite the fact each individual goal does not
have the status of a ground-project for these people, the loss of any one of them can still
prove to be significant for them. After all, losing the will to live is potentially the worst
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thing that can happen to someone. Although a person ceasing to see meaning in the
world if a project is frustrated is an indication of the supreme importance they attach to
it, not doing so should not be taken to mean they didn’t care about their project. It
merely means they were able to survive the setback.
The second reason the Core Capacities are valuable is that exercising them in the
pursuit of projects helps shape people’s identity or character (Nozick 1993 p.12,
Wallace 2013 p.12, Williams 1981 p.5). The first way in which people pursuing projects
alters their identity is by forcing them to develop new skills, try new ways of thinking,
enhance their resilience and break old habits. Over time, this process of selfdevelopment influences the way in which we interpret the world and conceive of our
ability to act on it. Acquiring new skills alters the way in which we perceive the world
by revealing opportunities which would otherwise go unnoticed. For example, when
someone learns how to saw and join wood, discarded scrap wood is no longer merely a
nuisance; it is also a resource for cabinet making. Something similar happens for
conceptual skills. Once someone understands how to use graphs and tables, data can be
seen in a new light. Having different ways of arranging and analysing it allow us to see
it as a resource we can interrogate and use. With practice and continued exercise, these
new ways of viewing the world become part of the schema through which we interpret
the world. This alters people’s identity by making it true of them that they are now, to a
greater or lesser extent, better woodworkers and data crunchers.
The second way in which our exercise of the CCs in the pursuit of projects alters
our identity is by committing us to the furthering of particular goals. If, say, we spend
time campaigning for the abolition of the death penalty or prison reform, our identity
becomes entangled with furthering these goals (or the more general goal of justice).
Eventually, these goals will come to form part of the ‘horizon or foundation out of
which we reflect and evaluate as persons’ (Taylor 1985 p.35), placing certain options
beyond the pale. Someone deeply concerned with advancing justice, for example, may
find a career in the Crown Prosecution Service (CPS) inconceivable. These kinds of
commitments shape people’s identity by altering their perception of what is permissible
behaviour.
The third reason the Core Capacities are valuable is that people can use them to
pursue ‘experiments in living’ and discover ‘new, unthought ways of maximising
pleasure and minimising pain’(Berlin 2002 p.225). The idea is that, through a process of
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trial and error, individuals can find what suits their character. Given that this will not be
the same for everyone, experiments in living allow people with more eccentric values to
pursue projects they consider valuable, interesting and worthwhile (Mill 2008 p.70).
However, this is not the only reason to value the pursuit of experiments in living, for
they also have positive externalities for individuals other than those engaging in them.
The first benefit which stems from individuals pursuing experiments in living is that it
provides evidence others can use to decide whether to follow in their footsteps. In this
sense, experiments in living can be seen as empirical tests for the viability of life plans
(Anderson 1991 p. 24). The idea is that, by living out particular forms of life, people
reveal to others the trade-offs inherent in particular projects with a level of detail not
accessible to the normal human imagination.
The second positive externality which arises from people pursuing experiments in
living is the fact that, in the process of trailblazing new forms of life, individuals can
achieve feats incompatible with more conventional life forms (e.g. writing extraordinary
novels or having a very tidy house like Marie Kondo)10. These achievements can give
those who do not wish to pursue the life plan that generates them access to some of the
results of doing so. In other words, individuals who don’t have the grit, determination or
motivation to do so themselves, can still achieve a derivative value from contemplating
them (Russell 2009 p.37, Strawson 1961 p.2). The result is that we all have more varied
existences (Rawls 1971 p.448).
So far this chapter has focused on providing an answer to the question: why do
people merit respect? I have argued that individuals are entitled to respect in virtue of
the fact they possess four Core Capacities (CC); which are: i) the capacity to acquire
factual knowledge, ii) the capacity for instrumental rationality, iii) the capacity to form
and revise a life plan and, iv) the capacity to respect others. Having described what the
capacities are, I then suggested that the Core Capacities are valuable because they
enable people to pursue projects which they consider worthwhile, shape their identity,
and discover what form of life suits their character by enabling them to pursue
experiments in living.

Marie Kondo is the inventor of a (supposedly revolutionary) tidying up process called Konmari. The
main goal of Konmari is getting rid of most of your things by asking whether they ‘spark joy’. Marie
Kondo recently rose to fame after the success of her Netflix reality show ‘Tidying up with Marie Kondo’.
The premise is that people with too much stuff throw some stuff away and then live happily ever after.
10
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What this chapter has yet to provide is an account of what the appropriate
response to these valuable capacities is. In other words, we still have no answer to the
question: what does respect require? Answering this question is the task of the
remaining two sections. In section 2, I develop a taxonomy of different types of
interference and show that there is an overlapping consensus on the idea that, under
normal circumstances, respect requires non-interference with people’s exercise of their
Core Capacities. In particular, I argue it requires granting people Complete Rights
against Interference. In section 3 I extend this analysis by taking up the question of what
respect requires in ‘abnormal’ circumstances. There I argue that interference with
people’s exercise of their Core Capacities is permissible when people threaten to: i)
harm others, iii) destroy their own agency and/or, iii) harm themselves.

2. Respect and Non-Interference
To be called to respect something is to be called to defer to it (Feinberg 1973), to
constrain one’s behaviour towards that object in a way appropriate to its value (Cranor
1975). The task of this section is specifying how we ought to constrain our behaviour
towards individuals who possess the four Core Capacities. In other words, the aim is to
spell out what forms of behaviour are compatible with respect for people and which
aren’t. The position I will be defending over the course of this section is that, under
normal circumstances, respect requires granting individuals Complete Rights against
Interference. First, however, a conceptual clarification is in order.
Before we can move on to discussing what respect requires, it is paramount we
specify the sense in which the term respect is being used, for it has at least two distinct
meanings it is important not to conflate. In his seminal paper Two Kinds of Respect
(1977), Stephen Darwall argues that there are two distinct kinds of respect we can have
for people: appraisal respect and recognition respect. Appraisal respect is a response to
excellence. It is this kind of respect we have towards people in virtue of them
performing tasks well or them having particular personal characteristics (Feinberg,
1973). In essence, having appraisal respect for something is a matter of having proattitudes towards it; making it similar to the notion of esteem (Darwall 1977, Hill 2000,
Dillon 2016). As a consequence, we can only have appraisal respect for certain people,
that is, those who display excellence. Given that excellence is distributed unequally, it
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follows that different people are owed different amounts of appraisal respect (Cranor
1975 p.317).
Having recognition respect for people, on the other hand, consists in recognising
the value they possess simply in virtue of them being people. It is this form of respect
that I will be arguing people are entitled to in virtue of them possessing the four Core
Capacities. Having recognition respect for people is a matter of recognising the
importance of people’s agency (Smilansky 2005 p. 258) and taking this into account
when deciding what to do (Darwall 1977 p. 40, Buss 1999 p.536). Unlike appraisal
respect, recognition respect does not require we have pro-attitudes towards the object of
respect. As it is not a response to excellence we can, and must, have recognition respect
for the foolish, suboptimal and imperfect. Recognition respect, hence, neither applies
selectively to different persons, nor to different projects of theirs. The requirements of
recognition respect are, in this sense, universal (Cranor 1975 p. 317). In what follows,
hence, I will be using the term ‘respect’ to mean ‘recognition respect’. When other kinds
of respect need to be discussed, qualifications will be added to avoid confusion.
Conceptual clarifications out of the way, we are now in a position to being to answer the
question: what does respecting people require?
Unsurprisingly, different accounts of the nature of respect yield different answers
to this question. Robert Noggle, for example, argues that respect for person’s gives us at
least a prima facie reason to promote a person’s aims (Noggle 1999b p. 468). Sarah
Buss conceives of respect for persons as being intimately connected to the sublime and
takes it to involve recognition that our perspective on reality is necessarily partial (Buss
1999). Ian Carter argues that respect has an attitudinal component as well as a
behavioural component which requires we treat other people as ‘opaque’ by not
inquiring into the extent they possess the Core Capacities once they have met a
minimum threshold (Carter 2011). Bernard Williams, on the other hand, takes the
opposite approach; arguing that respecting someone is essentially a matter of attempting
to identify with them and their view of the world (Williams 1973 p.236).
There is one thing, however, that virtually all accounts of respect for persons
converge on: i.e. that, whatever else respect may require in addition to this, it requires a
measure of non-interference (Korsgaard 1996 p.193, Hill 1980 p.96, Hill 2000 p.79,
Fried 2007 p.51, Neumann 2000 p.294, Berlin 2002 p.236, Noggle 1999b p.449,
Savulescu and Momeyer 1997 p.287, Bird 2004 p.210, Burri 2016 p.3, Buchanan and
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Brock 1986 p.29, Berg et al 2001 p.27, Childress 1982 p. 71, Cranor 1975 p.315, Carter
2011 p.562, Darwall 2006 p.127).
What there is less agreement about, however, is precisely what forms of noninterference are incompatible with respect. Although most authors agree that some noninterference is warranted, there is no consensus view on precisely what this means. In
other words, it isn’t clear what respecting people requires of us in particular
circumstances, meaning that the requirement we respect people is too vague to be
action-guiding. If the notion of respect for persons is to serve as the basis for objecting
to the medical monopoly (among other things), this lack of specificity will not do. In
order for it to play this role in the theory, what is needed is a more detailed account of
what forms of interference are ruled out and why they are. The goal of the remainder of
this chapter is providing such an account. To do this, we will first need some
terminology.
Let us call Checking Interference (CI) that which is aimed at ascertaining whether
an individual is competent and Blocking Interference that which precludes the
completion of the action. Blocking Interference can be either temporary (TBI) or
permanent (PBI). In most cases, Checking Interference (CI) will go hand in hand with
Temporary Blocking Interference (TBI), as ascertaining whether someone is competent
will require some amount of that person’s time. The reason is that whether or not people
are competent is not always obvious at first glance and may require asking people
questions about why they are doing what they are doing.
For each of these forms of interference, there is a corresponding right against it
that people may possess in certain circumstances. These rights are the Right against
Checking Interference (RCI), the Right against Temporary Blocking Interference
(RTBI) and the Right against Permanent Blocking Interference (RPBI). Together these
rights form a cluster right (Thomson 1990 p.55) which I call the Complete Right against
Interference (RCI + RPBI + RTBI). With this new terminology in hand, let us turn to
considering an example:

Dart-Gun: Clive is walking around a super-market and picks up a bottle of
bleach. Being a very particular man, he picks it up to check the ingredients
(sometimes they make the pine smell too ‘synthetic’ and he doesn’t like that).
Given how small the writing is, he holds the bottle of bleach close to his face to
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get a good look. Seeing the bleach so close to his face, a bystander immediately
fires a medicated dart at Clive using his special dart gun. The dart contains a
dose of harm-inhibit™. This drug helps treat self-harm sufferers by making
them psychologically unable to do whatever they are doing when they are
injected with it. In this case, the dart makes Clive psychologically unable to
have bleach that close to his face (PBI).

It is my contention that, in Dart-Gun, the bystander’s actions are incompatible
with respect for persons. The reason is that this form of interference undermines Clive’s
ability to exercise his Core Capacities in pursuit of his life plan. Making Clive
psychologically unable to put his bleach that close to his face will mean he could find
himself purchasing ‘synthetic’ smelling bleach and then using that to clean his house
(heaven forbid!). Above I suggested that one of the reasons why the possession of the
CCs is valuable is that their exercise enables people to pursue projects they find
meaningful. Given that PBI completely precludes people from exercising their CCs, it is
an inappropriate response to their value and, hence, is incompatible with respect for
persons. Unless the fact that the person doesn’t possess the Core Capacities (CC) has
been established through the use of Checking Interference (CI), PBI it is too far
reaching a form of interference. What respect requires in Dart-Gun is granting Clive a
Right against Permanent Blocking Interference (RBPI) so that he cannot be precluded
from exercising his CCs in pursuit of his goals.
This, however, is still too minimal an account of the demands of respect. The
reason being that, if we only possessed a Right against Permanent Blocking Interference
(RPBI), people would still be hindered in the exercise of their life plans to an
unacceptable extent. If, say, Clive was repeatedly distracted for short periods of time
(TBI) by the bystander in an effort to stop him putting the bleach that close to his face,
Clive’s ability to exercise this CCs in pursuit of plans would be significantly impaired.
This is true even if he eventually succeeds in finishing his shopping trip, i.e. the
bystander didn’t engage in PBI.
The aim in this section is to show that under normal circumstances, respect
requires granting people a Complete Rights against Interference (RCI + RTBI + RPBI),
and not merely a RPBI. The next step in the argument is showing that, under normal
circumstances, engaging in both Checking Interference (CI) and Temporary Blocking
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Interference (TBI) are also both incompatible with respecting the value of people’s Core
Capacities. To do this, we need a case in which someone is subjected to CI + TBI.
Thankfully, Clive is back at the supermarket and has recovered from his dose of harminhibit™:

Supermarket: As in Dart-Gun, Clive is walking around the supermarket and
stops to pick up a bottle of bleach. Still being particular about his bleach smells,
Clive puts the bottle of bleach close to his face to read the label. Seeing this, a
bystander comes over and starts questioning him about his intended use of the
bleach (CI). After a baffled look, Clive answers the bystanders questions (TBI).
After a few minutes of chatting, the bystander is convinced Clive is competent
and leaves, content that Clive was going to use it to clean his bathroom.

It is my contention that, in Supermarket, respect for persons requires granting
Clive a Complete Right against Interference (RCI + RTBI + RPBI) and that, as a
consequence, the bystanders actions are impermissible. The task of the remainder of this
section is illustrating why, under normal circumstances, individuals ought to be
protected from these forms of interference.
The reason the bystander’s actions in Supermarket are incompatible with respect
for persons is that, in general, these forms of interference (CI + TBI) hinder people’s
ability to exercise their Core Capacities (CC). Often people’s life plans involve
amassing lots of knowledge and performing a series of actions in a carefully planned
way. Given that bystanders will likely lack the detailed knowledge of the plan required
to help further it, their interference is likely to hinder people’s pursuit of their plans (as
opposed to help them). In other words, the pursuit of complex projects over time
requires a sphere of protected action. In order to respond appropriately to the value of
people exercising their CCs, hence, we ought to grant people rights against both
Checking Interference (RCI) and Temporary Blocking Interference (RTBI).
It could be objected at this point that the project of buying bleach to clean
bathrooms is neither a meaningful part of anyone’s life plan nor a project anyone is
really attached to. It is merely something that needs to be done; a chore that gets in the
way of the stuff that matters. If the reason interference is wrong is that it will likely
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frustrate people’s meaningful plans, given that the project isn’t meaningful there appears
to be no reason for the bystander not to interfere.
The problem with this objection is that it fails to appreciate the interconnectedness
of people’s projects and plans. Although a trip to the shops to buy bleach is unlikely to
be an important project, non-interference is still the appropriate response. The reason
why is that being liable to Checking Interference (CI) and Temporary Blocking
Interference (TBI) means people have to devote their time and energy to engaging with
bystanders instead of using them to pursue their intended course of action. As a result of
this, people’s pursuit of their plans will be hindered and their completion of them
delayed. Given that people rightly care about when a project gets completed as well as
whether it does, under normal circumstances, the appropriate response to the value of
the Core Capacities is allowing people to exercise them free from both Checking
Interference (CI) and Temporary Blocking Interference (TBI).
To sum up, the goal of this section has been to begin to answer the question: What
does respect require? To answer it I first grounded the claim that there is an overlapping
consensus on the idea that, whatever else respect may require, it requires a measure of
non-interference. I then suggested that the problem with this overlapping consensus is
that it is too vague. As a consequence, it isn’t clear what the view being converged on is.
In other words, there is no agreement on which forms of interference are incompatible
with respect for persons and which aren’t. The main claim of this section has been that,
under normal circumstances, respect for persons requires granting people Complete
Rights against Interference (RCI + RTBI + RPBI). Under normal circumstances,
therefore, people should be protected from both soft and hard paternalistic measures.
An act of interference constitutes hard paternalism when people are interfered
with to protect them from harm irrespective of whether they are competent. In other
words, hard paternalism licences interference with both competent and incompetent
people’s self-harming actions (Feinberg 1986 p. 12). When the bystander in Dart-Gun
engages in PBI to stop Clive from putting the bleach close to his face, they are engaging
in hard paternalism. Soft-paternalism, on the other hand, licences interference with
people’s self-harming actions when they are either not competent or when interference
is necessary to ascertain competence (Feinberg 1985 p. 12, Dworking 2017). When the
bystander in Supermarket walks over to Clive and interrogates him (CI + TBI), as their
goal is establishing whether Clive is competent, they are engaging in soft-paternalism.
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The reason respect requires protecting people from CI, TBI and PBI is that, unless they
are, they will be unable to exercise their Core Capacities in the pursuit of their projects.
What this chapter has yet to provide is an account of what respect requires under
‘abnormal’ circumstances. This is the task of the next section, where I consider what
respect requires in three types of problematic cases: i) harm to others, ii) destruction of
agency and, iii) self-harm.

3. Justified Interference
In this section I will argue that people can lose their Complete Rights against
Interference (RCI + RTBI + RPBI) if they: i) threaten to harm others, ii) threaten to
destroy their Core Capacities and, iii) engage in self-harming behaviour.
Of these three types of problematic cases, the last two will be discussed in most
detail because these are the concerns most likely to be raised by the pursuit of BMPs.
Although the pursuit of some BMPs can threaten harm to others (e.g. taking a drug
which makes you consistently bloodthirsty and violent), this is not usually the case. On
the contrary, given that many BMPs are primarily self-regarding, it is much more likely
that the pursuit of BMPs will have negative consequences for the individual pursuing
them. To reflect this feature of BMPs, correspondingly little is said about harm to others
in this section. The main theoretical contributions are to be found, instead, in the
detailed accounts of what respect requires in cases of destructive choices and harm to
self.

3.1. Harm to Others
When an individual’s actions threaten to harm others, respect for persons does not
require non-interference. Rather, when an individual threatens to harm others, they
ought to lose their Complete Rights against Interference (RCI + RTBI + RPBI); making
them vulnerable to interference aimed at stopping them. Before going any further, it will
be useful to consider an example to ground the discussion:
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Parklife: Dylan (a childless bachelor) has just met up with his PCP11 dealer and
sits down in the park to snort a line of his favourite hallucinogenic drug. As
sometimes happens when PCP is taken at high doses, Dylan becomes volatile
and aggressive, lunging at the other park users in an uncoordinated fashion.
This continues despite people’s repeated attempts to talk him out of it. Fearing
members of the public will get hurt if this continues, a bystander lasso’s Dylan
and keeps him tied up until he ‘comes down’ and ceases to be violent (TBI).

My intuition in this case is that the bystander’s actions are permissible, 12 as
adopting a policy of non-interference would amount to allowing Dylan to assault other
park users. As assaulting people constitutes interference with their pursuit of their plans
(a peaceful afternoon in the park in this case), it is a form of disrespect. By attempting
to assault the park goers despite repeated attempts to plead with him to stop, Dylan
demonstrated he lacked (at least temporarily) the capacity to respect others. Given that
this is one of the capacities that entitles people to respect, as a consequence of failing to
demonstrate his possession of it, Dylan is no longer entitled to Complete Rights against
Interference (RCI + RTBI + RPBI). He can, therefore, be subjected to Temporary
Blocking Interference (TBI) until his capacity returns (when he ‘comes down’ in this
case). If, in a modified version of Parklife, Dylan’s violence was a permanent feature of
him (say it was caused by an irreversible brain injury), he would be liable to Permanent
Blocking Interference (PBI) to preclude him from harming others.
As it stands this account of how to deal with threats to harm others leaves a
number of questions unanswered. For instance, the discussion above doesn’t provide an
account of what precisely constitutes harm, relying instead on the intuitively plausible
claim that being assaulted is a harm. Although this lack of detail is not a problem when
discussing cases which involve paradigmatic forms of harm to others (such as Parklife),
it soon becomes one when we attempt to move beyond clear cut cases of harm to others
11

Phencyclidine (PCP), also known as ‘Angel Dust’, is a dissociative anaesthetic used primarily for its
hallucinogenic properties. At low doses users experience numbness, ego loss and have an altered
perception of reality. At higher doses, it can produce a state of excited delirium (i.e. a state of restlessness
and confusion often accompanied by increased strength). When users are in this state, they can become
violent and difficult to restrain.
Indeed, on many accounts, interference to stop people from being harmed is morally required. Whether
it is or not will depend on such things as the amount of danger the bystander puts himself into if they
decide to help, whether their intervention is proportional to the harm averted and/or whether they are
likely to succeed (among other considerations). I will not take up these questions further as, for the
purposes of the argument in this section, it is enough that interference in Parklife is permissible.
12
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like assault. At this point, it will be helpful to consider a modified version of Parklife to
illustrate the vagueness surrounding what exactly constitutes harm. Thankfully, Dylan is
back at the park and still has a taste for PCP:

Doting Dad: Dylan is back at the park on his own. The big change since we last
met Dylan is that he has discovered he has a young son he didn’t know about.
Being his only remaining family, Dylan has taken his child in and has assumed
parental responsibility. Today, however, the child has been left at home while
Dylan runs out to take some PCP before they have their weekly father-son roast
dinner. After having taken his line of PCP, however, Dylan goes in to a state of
disassociation and loses track of time, forgetting about his hungry son and the
meal they were going to cook together.

Whether or not Dylan ought to be liable to interference in Doting Dad depends on
whether failing to satisfy his parental care duties counts as a form of harm to others. In
this dissertation, I will remain agnostic about exactly what constitutes harm to others
and, by extension, whether people who fail to satisfy their parental duties (like Dylan in
Doting Dad) are liable to interference with their actions. Here I merely note that, if we
do consider failing to fulfil one’s duties a form of harm to others, the range of actions
people are liable to interference will be greatly expanded.
Another question my account lacks an answer to is whether interference is the
appropriate response to all threats of harm (no matter how minimal the harm threatened)
or only those where the harm threatened is significant. Intuitively, it seems to me that
there will be some threshold below which threats of harm are irrelevant and, hence, not
an adequate basis for interfering with people’s pursuit of their plans. I believe this
would be the case, for example, had Dylan in Parklife merely threatened to painfully
remove a single hair from people’s heads as opposed to seriously assaulting them.
A third question my account raises but fails to answer is whether people can be
interfered with whenever they threaten harm (even if it is extremely unlikely to occur),
or only when there is a reasonable chance of them materialising. Intuitively, it seems
that interference becomes less appropriate as the probability of the harm materialising
decreases; however, I will not defend this claim. Here I merely note that there are good
reasons not to hold the view that we can interfere with any threat of harm (no matter
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how unlikely it is that it will occur). The reason being that doing so would stifle all
attempts at project pursuit as we often expose people to risks of harms by going about
our business (e.g. driving a car).
Answering all of these questions would require a full account of harm to others,
why it is impermissible (in general) to harm others and when this presumption doesn’t
apply; a task which lies beyond the scope of the Agency Approach. The reader is,
instead, invited to use their preferred account of when harm to others is impermissible
to answer these questions. What I will say is that, when small and unlikely harms
aggregate to become large and likely harms (e.g. carbon emissions), the case for
interfering with people’s pursuit of their projects is stronger than when the harms don’t
aggregate in this way (e.g. lots of different people simultaneously having weak
headaches).
In the context of BMPs, a good example of small harms aggregating to become
large ones is antibiotics misuse. When people use antibiotics inappropriately, they
encourage resistance; which exposes us all to life threatening risks (Levy 1992 p.231).
Irresponsible use of antibiotics by some puts us all in danger as ‘antibiotics sow the
seeds of their own downfall by selecting for rare strains of bacteria that have the ability
to resist their activity’ (Levy 1992 p.viii). If this process continues without us having
found new classes of antibiotics, the consequences will be catastrophic. Without the
ability to control infection human mortality rates will likely increase dramatically
(World Health Organisation 2017, Levy 1992 p.11) and surgery will be a virtual
impossibility (Levy 1992 p.128). Moreover, what were previously treatable and
relatively minor illnesses could, with the onset of antibiotic resistance, once again
become fatal (Cohen 1997 p.229).
In order to avoid harm to others, therefore, it is permissible to interfere with
people’s potential misuse of antibiotics. In order to stop the spread of resistant bacteria,
individuals who wish to access these drugs should be subjected to Temporary Blocking
Interference to take cultures from the patient and determine the cause of the infection. If
their health problems are down to some other cause (often a virus), they should be
precluded from accessing antibiotics (PBI). If, on the other hand, they do have a
bacterial infection, they should be granted access to them to cure their infection. Whilst
being subject to TBI will interfere with people’s pursuit of their plans, this is warranted
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given the magnitude of the aggregate harms brought about by wide-spread antibiotic
misuse.
In summary, in clear cases of harm to others, respect does not require granting
people Complete Rights against Interference (RCI + RTBI + RPBI). As a consequence,
people who threaten to assault others (like our friend Dylan from Parklife), or misuse
antibiotics are liable to interference aimed at stopping them from doing so (TBI or PBI).
With other-regarding harms covered, let us turn to the first class of self-regarding
actions which warrant interference: choices which threaten to destroy the basis of
respect.

3.2. Destruction of Agency
In this section the goal is to provide an account of what forms of interference are
permissible when people threaten to destroy their own agency. To ground the
discussion, it will be useful to have a case to discuss:

Cult: James is about to join a cult. The cult members engage in routine hardcore drug taking as part of their religious rituals. The drugs James would be
taking would have long lasting effects on James’ ability to exercise his Core
Capacities in the pursuit of his plans by making him very passive and obedient.
Seeing what James is about to do, a bystander fires his mind control laser at
James, implanting in him a life-long aversion to pseudo-religious collectives;
permanently changing his mind about joining the cult (PBI).

Choices like James’ raise an interesting problem. Non-interference with people’s
choices is warranted in virtue of the fact they possess the four Core Capacities (CC),
which enable people to live their own lives in accordance with their own values.
Individuals who do not possess them, hence, are not entitled to non-interference. When
James makes the decision to enter the cult, he possesses the four Core Capacities (CC)
and he is, therefore, entitled to respect. But when James enters the cult, he will lose
them. Respect, therefore, seems to require both that we allow James to enter the cult,
and that we prevent him from participating in the cult. This seems deeply paradoxical.
How can we be said to be responding to the value of something (i.e. the CCs) by
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allowing someone to destroy it? If the Core Capacities are valuable, shouldn’t we stop
James?
To answer these questions, I will argue two things. Firstly, that engaging in PBI in
Cult is impermissible in virtue of the fact it in’t sensitive to whether or not people
possess the Core Capacities. Secondly, that individuals who can demonstrate they
possess the Core Capacities to the extent necessary to meet a high threshold of their
exercise, ought to be entitled to proceed with the destruction of their agency with a regrounded Complete Right against Interference (RCI + RTBI + RPBI). With an outline
of the argument to come, let us begin.
In Cult, my intuition is that the bystanders actions are impermissible; the reason
being that directly subjecting James to PBI is too far reaching a form of interference.
The problem with directly engaging in PBI in Cult is that it completely precludes James
from making the choice to join the cult, irrespective of whether he possesses the Core
Capacities. In other words, the bystanders use of PBI is not sensitive to the value of
James’ agency. As it licences interference with his choices irrespective of whether James
possesses the CCs, it is, therefore, an impermissible form of hard paternalism (Feinberg,
1986, p. 12).
In Cult, for example, James could have been exercising his Core Capacities in
pursuit of his life plan when choosing to destroy his agency. This possibility should not
be ruled out, as not everyone's life plans will involve the continued exercise, or even
possession, of the Core Capacities. For some individuals it may even be the case that
their ‘ground project’ (Williams 1973) is in tension with the continued exercise of these
agential abilities. Franciscan monks provide us with a good example of the
incompatibility between grounding projects and the continued exercise of agential
abilities. Franciscan monks developed strong relations of obedience to monastic
superiors to the extent that: “They believed it required them not only to obey, but to
obey without permitting the slightest questioning or evaluation to enter their minds.
Their goal was unconditional obedience to their superiors. This was very difficult for
them to achieve, so they had to work constantly on whatever mental exercises would
keep them from giving in to the natural tendency to form judgments about the
reasonability of specific orders” (Kristinsson 2000 p.278). The Franciscan monk
example is similar to Cult in that in both of these cases the individuals in question are
trying to suppress their agency as a means of achieving other goals they value, in this
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case ‘religious enlightenment’. If people could be directly subjected to PBI when
making agency-destroying choices or giving open-ended consents, people like James or
the Franciscan monks would be precluded from doing so, regardless of whether they
possess the Core Capacities or not.
Moreover, this problem isn’t limited to uncommon life plans involving the desire
for subservience. A more commonplace example of people giving up their exercise of
the CCs is when people give open-ended consent to professionals to perform their
services, delegating the choice of procedure to them. Although individuals who give
open-ended consent do not thereby destroy their capacity for respect-worthy choice,
they do divest themselves of it with regards to a set of questions for a period of time. To
illustrate:

Hearing: Ned is almost 45 now, and after too many long nights clubbing, he is
starting to lose his hearing. Worried he won’t be able to hear the high notes in
the songs he likes, he decides to get it fixed. Ned visits his doctor and tells him
about his hearing problem. Just as the doctor starts running though the potential
options (e.g. hearing aids, potential surgical procedures, cochlea implants, an
old fashioned ear-trumpet…), Ned says ‘Just restore my hearing doc, anything
you think will work… you are the expert after all!’

What cases like Hearing illustrate is that someone giving up the ability to exercise
their CCs with regard to a specified series of questions can be a means to further their
goals. Although many people believe health is fundamental to happiness and wellbeing,
most of us want to get on with other things in our lives. Delegating complex medical
decisions to professionals by giving open-ended consent is a way of doing just that. In a
sense, the main benefit of being healthy is not having to spend much time thinking
about health. Giving open-ended consent allows us to avoid the burden of having to
assess all the options (in all their nitty gritty detail) and determine what course of action
to take. Not allowing people to do so, hence, would force people to spend more time
than they wish to figuring out for themselves which option helps them further their
goals; thus interfering with their ability to live their own lives.
To summarise: Not allowing people to destroy or give up their ability to exercise
their CCs through the use of PBI is too restrictive due to the fact it closes down options
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which may be part of a person’s life plan, thereby precluding some people from
pursuing projects that are meaningful to them. Having argued that PBI is an
inappropriate response to destructive choices, the next task is providing a positive
account of how destructive choices ought to be dealt with. The crux of the account I
will be arguing for is that individuals who threaten to destroy their agency can initially
be subjected to Checking Interference (CI) and Temporary Blocking Interference (TBI)
but, in light of the above, not PBI. In other words, whilst hard paternalism (i.e. directly
engaging in PBI) is incompatible with respect for persons, soft paternalistic interference
isn’t. By soft paternalistic interference I mean interference which is either i) necessary
to ascertain whether someone is competent, or ii) aimed at precluding people who are
incompetent from harming themselves as a result of their incompetence (Feinberg 1986
p.12, Dworkin 2017).
On the account I will be defending, whether people are liable to further
interference depends on the outcome of CI. People are entitled to proceed with a regrounded Complete Right against Interference (RCI + RTBI + RPBI) if and only if the
person can demonstrate they possess the Core Capacities to the extent necessary to meet
a high threshold of their exercise. Although adopting a policy of soft paternalism will
require completely precluding some people from engaging in their goals (PBI), this only
applies to people who cannot demonstrate they are competent enough to proceed.
The position being advocated here falls between two extremes in that it allows
individuals who wish to do away with the Core Capacities to do so, without denying
that these choices are unlike more straightforward cases like Supermarket (where
neither TBI nor CI were permissible). Now that we have an outline of the argument to
come, it is time to turn to showing that, when people threaten to destroy their agency,
they are legitimate candidates for CI and TBI. To ground the discussion, let us consider
a modified version of Cult:

Informed Membership: As before, James is about to join a cult which uses hardcore drugs as part of their religious rituals. These drugs still have the effect of
making people obedient and passive. Being fascinated by cults, James has
researched the cult he wants to join, the drugs he will be taking, and the likely
effects they will have on his behaviour. Seeing that James is about to render
himself unable to exercise his Core Capacities, a bystander walks over and
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starts questioning James as to why he is going to join the cult (CI). James
happily obliges and explains why destroying his capacities and following a cult
is valuable to him. After their conversation, the bystander lets James get on with
his day (TBI), satisfied that James clearly possesses the CCs to the extent
necessary to meet a high threshold and that choosing to join the cult is a part of
his (rather unusual) life plan.

In Informed Membership, it is my contention that James lacks a right against CI
and TBI and that, as a consequence, the bystander’s actions are permissible. The reason
is that granting James a Complete Right against Interference (RCI + RTBI + RPBI) in
these cases would set the standard of non-interference too low, making James’ choice to
destroy his Core Capacities equal to decisions such as whether to have an almond
croissant on the way to signing up to the cult. In other words, it clashes with the view
that destructive choices require some sort of special justification, given that the normal
justification (i.e. that they possess the CCs) will no longer be available once the person
embarks on their project.
In short, the problem with this approach is that it fails to appreciate the
paradoxical nature of the requirement that we respect someone’s decision to destroy that
which entitled them to respect. Requiring that individuals submit to CI and TBI prior to
being allowed to proceed with the destruction of their capacities, on the other hand,
allows us to account for the difference between cases like Cult or Informed Membership
and cases like Supermarket, where respect straightforwardly requires granting people
Complete Rights against Interference (RCI + RTBI + RPBI).
So far, the focus of this section has been on answering the question: what forms of
interference are (initially) permissible when people threaten to destroy their own
agency? My answer to this question is that individuals who seek to destroy their own
agency are legitimate candidates for Checking Interference (CI) and Temporary
Blocking Interference (TBI), but not Permanent Blocking Interference (PBI). What this
section hasn’t provided yet is a full account of how individuals re-ground their
Complete Rights against Interference (RCI + RTBI + RPBI) and why allowing people to
destroy their capacities is what respect requires. In other words, we need an answer to
the question: How can we be said to be responding to the value of something (i.e. the
CCs) by allowing someone to destroy it? It is to this task we now turn.
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In order to see why requiring individuals meet a high threshold of the CCs before
being entitled to destroy their own agency can help us resolve this paradox, it will be
useful to formalise the puzzle more precisely. Let P stand for the person making the
choice, CC stand for the Core Capacities, and T1, T2 and T3 stand for moments in time.
Some choices made by P will destroy CC. If P’s possession of CC at T1 grounds noninterference with P’s choice at (and immediately after) T1, how can we justify noninterference with P’s choices at T2 and T3 when, by hypothesis, P no longer possesses
CC? One answer is we are justified in not interfering with P at T2 and T3 due to P’s
exercise of CC at T1. This answer immediately raises the question of whether there are
any conditions attached to P’s exercise of CC at T1 which are relevant to whether P has
a right to non-interference (with a correlative duty of non-interference held by all
others) at T2 and T3. Does any exercise of CC ground non-interference in the future,
regardless of how well the CCs were exercised?
To see whether this is the case, it will be useful to consider a third variation on
Cult. Thankfully, James has a friend called Barry who is also thinking of joining the
same cult:

Uninformed Membership: Barry is looking to join the same cult as James.
Unlike James, however, Barry very rarely puts much thought into anything and,
true to form, he has failed to do much research on the cult. As a consequence,
Barry has only the foggiest idea of what sort of drugs he will be taking and the
effects they will have on his ability to exercise his CCs in the future.
Nonetheless, Barry decides to go ahead and join anyway. A bystander, seeing
this, approaches Barry and asks him some questions (CI). Given the lack of
thought behind his actions, Barry makes up his answers on the spot. Barry’s gift
of the gab, however, seems to work and the bystander is convinced that Barry
has exercised his CCs and allows him to proceed.

My intuition in this case is that Barry should not have been allowed to proceed
with a re-grounded Complete Right against Interference (RCI + RTBI + RPBI) with his
choice to destroy his own agency. If Barry came across another bystander who was
better at detecting people who try to blag their way through life, I believe it would have
been permissible for them to preclude Barry from making his choice. The reason is that,
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in Uninformed Membership, Barry’s exercise of his CCs is much less prodigious than
James’ exercise of his CCs in Informed Membership. On my account, this difference
between the cases is normatively relevant in the sense that, absent other considerations,
we have less reason to abstain from interfering with Barry’s choices than with James’
choices and, by extension, less reason to grant Barry a Complete Right against
Interference (RCI + RTBI + RPBI).
In short, how well a person exercises their CCs at T1 determines the strength and
duration of the duties of non-interference others have towards them in the future. The
more prodigious P’s exercise of their CCs at T1, the stronger and longer our duties of
non-interference at future times T2 and T3. In other words, the successful meeting of a
high threshold allows respect as non-interference to ‘carry over’ into the future (i.e. it
provides a basis for the right to non-interference in the absence of the capacities which
ground respect).
Individuals who exercise their CCs to the extent necessary to meet a high
threshold, hence, ought to be granted Complete Rights against Interference (RCI +
RTBI + RPBI). The reason is that, unless James is protected from interference after he
has destroyed his CCs, he will be unable to maintain his life-style. If, say, James needed
to go to the shops to stock up on cakes and smoothies for the cult, without noninterference respect being carried over into the future, the choices necessary to maintain
his life-style (such as eating or moving about the world) would all be candidates for
interference from third parties. To the extent that James is successful in destroying his
capacity to make respect-worthy decisions in the future, if these activities are subject to
Checking Interference (CI) he may be a candidate for further interference in virtue of
his lack of capacities. Given that rights to non-interference are necessary to live out a
life plan, not granting individuals who destroy their CCs this right (by allowing the
respect to be ‘carried over’ into the future) would, for all intents and purposes, amount
to precluding them from living their life plan. As allowing people to live out their lifeplans was the reason for not directly precluding person P from making a choice to
destroy CC, not allowing non-interference respect for P’s choices to carry over into T2
and T3 would be incompatible with the rationale for respect for people’s choices on the
same grounds that directly engaging in PBI was. It is therefore necessary for noninterference respect to carry over into T2 and T3.
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It could be objected at this point that forcing people like James and Barry to
demonstrate that they possess the CCs to a high extent before granting them Complete
Rights against Interference in itself precludes them from living their lives in accordance
with their own values (Noggle 1997 p.505, Taylor 2009 p.8) and that, hence, it is
incompatible with respect for persons. The problem with forcing people to demonstrate
their ability to exercise their CCs before allowing them to do away with them is that it
imposes trade-offs among values which the person being interfered with may not
subscribe to. The crux of the objection is that, in stipulating that respect is only
warranted when the capacities that found respect-worthy choice have been demonstrated
to a sufficient degree, we are infringing on the ‘freedom of each person to order her life
-and constitute herself- in her own way’ (Noggle 1997 p.509), forcing people to value
the exercise of their CCs more than they currently do.
Thankfully, there is a response to this objection: There is clearly a difference
between imposing trade-offs on people in their day to day decisions, and requiring that
individuals demonstrate their capacities when their choices threaten to destroy them. If,
say, we required James to demonstrate his ability to exercise his CCs before allowing
him to pick his favourite breakfast pastry, the fact we are imposing trade-offs would be
problematic. The reason being that it would make it hard for him to live his life in
accordance with his own values, delaying the completion of his plans and constantly
forcing him to spend time and effort engaging with bystander’s questions (as illustrated
in Supermarket). Given that the requirement that people demonstrate their Core
Capacities to a high extent only applies in cases where people threaten to destroy their
agency, this objection can be laid to rest. The reason being that it will not require
interference with people’s run of the mill choices and, hence, won’t hinder people in the
pursuit of the majority of their (non-agency destroying) plans.
To summarise, in this section I have argued that CI and TBI are permissible forms
of interference when people threaten to destroy their Core Capacities. I then argued that,
if during CI people can demonstrate they possess the CCs to the extent necessary to
meet a high threshold, they ought to be entitled to Complete Rights against Interference
(RCI + RTBI + RPBI) with their self-destructive choices. Having brought together the
strands of argument in section 3.2., it is time to run to the third class of difficult cases:
those in which people threaten harm to self in ways other than by destroying their Core
Capacities.
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3.3. Harm to Self
The issue of harm to self can be divided into two separate problems. The first is
ascertaining when and why it is legitimate to interfere with self-regarding choices
presumed to be harmful. The second is determining what conditions the individual has
to meet to re-ground their Complete Rights against Interference (RCI + RTBI + RPBI).
In this section I will answer the first question, arguing that people can be subjected to CI
+ TBI when their actions are conventionally considered to be harmful to self. The
reason interference is permissible in these cases is that we all possess a duty to prevent
people from suffering harm, or at least that is what I will be (plausibly) assuming. The
second question will be taken up in the next chapter, where I will argue that it is by
meeting a risk-sensitive threshold of competence that people re-ground their Complete
Rights against Interference (RCI + RTBI + RPBI) with choices conventionally
considered to be harmful to self. The basic idea is that an individual’s competent refusal
of interference should give us reason to believe it is best to abide by a duty not to
interfere. Continuing to interfere with a competent individuals choices evinces a failure
to care about harm correctly (i.e. in a way unconnected to the value of people’s agency).
Caring about harm respectfully requires allowing people to harm themselves if they can
demonstrate they are competent to do so. In other words, hard paternalism (i.e
interfering with competent people’s choices as a means of benefiting them) is
incompatible with respect for persons. Soft paternalistic policies aimed at ascertaining
whether people are competent, on the other hand, are compatible with respect for
persons; the reason being that they are sensitive to people’s agency in a way that
directly engaging in PBI is not. Now that we have an outline of the argument of this
section and how it relates to the argument in Chapter 3, let us turn to answering the first
question: When is it permissible to interfere with a person’s self-regarding choices on
the basis of presumed harm to self?
To ground the discussion, it will be useful to consider a couple of examples. Let’s
meet Martin and Boris, both of whom live in a contemporary liberal democracy:

Ice-Cream: Martin is ordering a strawberry ice-cream at his favourite ice-cream
parlour. Unbeknownst to him a small group of followers of a new-age religion
have moved in to town. This group holds as one of its foundational beliefs that
eating strawberry ice-cream is a surefire route to hell. On observing him make
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his impious choice of ice-cream, a devotee twists Martin’s arm. Martin loses his
gip on his ice-cream, making him drop it on the floor (TBI).

Parkour: Having recently watched some impressive feats in parkour videos
online, Boris is considering jumping across a gap between two buildings which
only the most daring and experienced jumpers could cross. A bystander, seeing
this, pulls Boris back by his scruffy blond hair in order to save him from almost
certain death (TBI).

My intuitions in these cases differ from each other. Whereas in Ice-Cream the
devotee’s actions seem impermissible, the bystander’s actions in Parkour seem
permissible. These two cases show us that the more unusual and idiosyncratic the
conception of harm employed, the less inclined we are to consider the intervention
warranted. Given that some people do have peculiar notions of what constitutes harm,
we should not adopt a policy of allowing people to use their own conceptions of harm
when deciding whether to intervene. This would be wrong for two reasons: firstly, it
would warrant overly extensive interference with people’s choices and, secondly, it
would make the scope of permissible interference depend on the particular bystander
who interferes.
The first problem with allowing bystanders to use their own conception of harm is
that it licences interference in a very wide range of cases. Given the diversity of things
people consider to be harmful to self, adopting this account would warrant interference
with an enormous amount of choices, forcing people to constantly have to re-ground
their Complete Rights against Interference (RCI + RTBI + RPBI). This is further
complicated by the fact that allowing people to use their own idiosyncratic notions of
harm when determining whether it is permissible to intervene makes it impossible for
the person subject to interference to predict in advance whether they will be liable to it.
In short, the problem with allowing the bystander to use their own conception of harm is
that it would render our rights to non-interference forceless and ineffective as a means
of providing people with a space to live out their life plans.
This raises the question: If potential interferers can’t use their own conception of
harm to licence interference, what conception can they use? There are three possible
answers to this question. The first option is using the conception of harm that the person
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being interfered with holds, making interference permissible if and only if the action is
contrary to their idiosyncratic conception of harm. The second option is using an
objective conception of harm, making interference permissible if the action is, as a
matter of objective fact, harmful. Finally, the third option is using a conventional notion
of harm to determine whether interference is permissible. In other words, bystanders
should appeal to prevailing societal beliefs about what is considered to be harmful when
determining whether or not to interfere. In what follows, I will be rejecting the first two
options, concluding by offering a defence of using a conventional conception of harm to
determine whether interference is permissible. It is to this task that we now turn.
In cases like Ice-Cream and Parkour, the reason why we can’t use Martin or
Boris’s conception of harm to determine whether interference is permissible is that,
barring godlike perception and cognition, there is no way of knowing prior to
intervening whether an action is harmful according to that person’s conception of harm
or not. As inquiring into a person’s conception of harm is a form of CI which would
require TBI, interveners cannot possibly base their initial interference on the person’s
own values. In other words, the reason we can’t use the person’s own conception of
harm to determine whether interference is permissible is that bystanders cannot access
the information without interfering and, as a consequence, cannot be epistemically
justified in their acts of interference. As a consequence, this proposal fails.
The second option is adopting an objective account of harm. This could mean one
of two things. Firstly, it could mean that bystanders are entitled to interfere when the
person is engaging in activities which are, in fact, objectively harmful. Secondly, it
could mean that individuals are entitled to interfere based on their best judgement of
what is, in fact, objectively harmful. In what follows, I will argue that both of these
interpretations fail, albeit for different reasons.
Let us take the first interpretation first, i.e. interference is permissible when the
action is, in fact, objectively harmful. The problem with this account is that we
immediately encounter a knowledge problem when trying to apply it. Whether or not
something is objectively harmful is a matter to be settled philosophically through the
use of arguments. Anyone who has tried this knows that constructing compelling
arguments is both time consuming and difficult. Moreover, when someone does succeed
in presenting a new and compelling argument, it is rarely the last word for long. The
reason being that other philosophically inclined people will quickly take up the task of
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dismantling the argument or pointing out the unjustified assumptions it relies on, thus
kickstarting the whole process again.
The point I’m making is that the process of philosophical inquiry is very slow and
we are unlikely to arrive at a philosophical consensus any time soon. Given that
bystanders need to determine whether or not it is permissible to interfere in the hereand-now, we can’t use an objective account of harm to determine whether interference
is permissible. The reason being that it would take too long. In other words, the proposal
fails to be action-guiding and, as a consequence, it cannot play the role assigned to it.
Tying the permissibility of interference to an objective account of harm fails for similar
reasons that using the first option failed; bystanders don’t have the knowledge necessary
to determine whether interference is permissible at the time they have to decide. As a
consequence, they are never epistemically justified in their belief that interfering is
permissible.
Having dismissed the first interpretation of the objective harm view, it is time to
turn to arguing against the second interpretation of the proposal: that interference is
permissible if, according to the bystander’s best judgement, the action is objectively
harmful. The main advantage of the second interpretation is that it is less epistemically
demanding than the first. Whereas the first interpretation made the permissibility of
interference depend on the action actually being objectively harmful, the second
interpretation links permissibility to ‘best judgements’ of what objective harm is. As a
consequence, it isn’t vulnerable to the objection that we don’t yet have a fully worked
out account of what, in fact, is objectively harmful.
Notwithstanding its initial attractiveness, this second interpretation of the proposal
fares no better than the first. The problem with allowing individuals to determine
whether interference is warranted based on their ‘best judgment’ is that it is, for
practical purposes, indistinguishable from allowing people to use their idiosyncratic
notions of harm. The reason is that the ‘best-judgment’ view relies on the idea that
individuals are able to distinguish between the idiosyncratic elements of their
conception of harm and those which will likely form part of the objective account of
harm (whatever that turns out to be). The worry with this proposal is that it requires a
level of self-reflection from the bystander that they may not be either capable of or
inclined to engage in. Furthermore, given that we lack direct access to each other’s
minds, there is no way of checking whether or not the person is able to do so. Therefore,
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we can’t be sure whether people are acting on their ‘best-judgement’ of what is
objectively harmful as opposed to acting on a strongly held idiosyncratic belief (a
distinction they may not be aware of the importance of). As a consequence, this second
interpretation of the ‘objective harm’ view also fails as a way of determining whether or
not interference is permissible.
Having dismissed both using the bystander’s values and using an objective
account of harm, we are left with the view that bystanders ought to use the prevailing
conception of harm in their society to determine whether or not interference is
permissible. In other words, that people are liable to interference with their actions if
these are conventionally considered to be harmful to self. Here I’m using the term
‘conventional’ to include informal conventions such as widely held, common or typical
beliefs as well as formal conventions such as passing the port to the left and traffic
rules. On this account, therefore, an action being conventionally harmful to self means
that it is widely regarded to be so by the relevant social group.
Using a conventional account to determine whether or not it is permissible to
interfere has the advantage that it allows the bystander to know whether they are
justified in interfering. The reason being that the conventional conception of harm in
any given society is, by its very nature, public and widely accessible information.
Answering the question of whether interference is permissible in any given instance,
hence, does not require godlike cognition. This feature of a conventional view allows us
to avoid the problems associated with adopting an objective view of harm, where
knowledge problems make it impossible for the bystander to be know interference if is
warranted. Furthermore, given that whether something is conventionally considered to
be harmful can be ascertained prior to the act of interference, this information is
available to bystanders when they need it; allowing us to avoid the problems that came
with trying to base the permissibility of interference on the values of the person being
interfered with (which are not accessible to the bystander).
The final advantage of adopting a conventional approach to determine whether
interference is warranted is that it makes interference predictable for the person subject
to it. Above I argued that the problem with allowing people to use their own
idiosyncratic conception of harm is that it makes the scope of permissible interference
depend on who the bystander is. On a conventional account, this is not the case, as the
scope of permissible interference is determined by the prevalent conception of harm of
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the whole society as opposed to the views of particular individuals who happen to be
close by at the time.
There is, however, one worry associated with using a conventional account which
must be answered. The crux of the objection is that tagging the permissibility of
interference to the prevailing beliefs in society makes the legitimate scope of
interference depend on the society the person is in. Although this may be fine in
societies where the widely held view of harm is relatively liberal, it will be more
problematic in societies with repressive and illiberal conceptions of what constitutes
harm. If in a certain society the conventions regarding self-harm cover large swathes of
behaviour (e.g. theocratic regimes), allowing people to interfere based on the prevailing
conception of harm could force individuals to have to constantly re-ground their
Complete Rights against Interference (RCI + RTBI + RPBI).
To illustrate the problem in more detail, it will be useful to consider an example.
Thankfully, Martin still has a sweet tooth and he has found a new ice-cream parlour:

Crazy Town: Martin has moved to a new town by the beach (the hustle and
bustle of his old town was a bit too much). The town he has moved to is
primarily inhabited by the religious devotees he’d met in the last example. The
devotees still hate strawberry ice-cream and are still as zealous in the
application of their principles. Martin heads down to the local ice-cream parlour
and orders a strawberry ice-cream. Predictably, as Martin goes to take his first
bite, a religious devotee snatches his ice-cream away from him and throws it on
the ground (TBI).

In Ice-Cream, I stipulated that the society in question was broadly liberal and that
the devotees actions were based on an idiosyncratic belief held by a small number of
devotees. Applying a conventional account in this case yielded the conclusion that the
devotees actions were impermissible. In Crazy Town, on the other hand, the prevailing
conventions regarding harm to self cover ice-cream choices. If social conventions are
the basis for legitimate interference (CI + TBI), in Crazy Town the devotees are entitled
to impose their favoured view as they have reached the critical mass necessary to
establish a social convention which non-devotees violate. It could be argued that
allowing intervention on the basis of the action violating a social convention is unduly
77

restrictive of people’s ability to live their own lives when the social conventions are
repressive or ridiculous (such as those in Crazy Town) and that, therefore, we should
place limits on the conventions that can be appealed to.
In response to this concern it is important to remember that, so far, only the
conditions under which initial interference is permissible have been discussed. Without
an account of how the Complete Right against Interference (RCI + RTBI + RPBI) gets
re-grounded by the agent, the account as a whole appears overly restrictive. This,
however, is not the case. In the next chapter I argue for a risk-sensitive account of
competence as a means of re-grounding non-interference respect for self-harming
choices. Crucially, the account argued for in Chapter 3 establishes the riskiness of a
decision (and hence the level of competence agents must demonstrate to reground their
rights) by reference to the values of the individual being interfered with, and not the
prevalent views in society. Although it is the case that people who live in societies with
less liberal conceptions of harm will be subject to more initial interference (CI + TBI),
these illiberal conventions will not affect the height of the competence threshold the
person has to meet. That is to say, as the process of re-grounding our Complete Right
against Interference (RCI + RTBI + RPBI) is sensitive to the values of the person whose
right it is (as opposed to those in society), the appearance that a conventional standard is
overly restrictive can be laid to rest.

4. Conclusion
In this chapter I have argued for an account of respect for persons on which
people are entitled to respect if they possess four Core Capacities (CC): i) the capacity
for knowledge, ii) the capacity for instrumental rationality, iii) the capacity to form and
revise a life-plan and, iv) the capacity to respect others. Under normal circumstances,
respecting people’s ability to pursue their own life plans requires granting them
Complete Rights against Interference (RCI + RTBI + RPBI). Individuals who posses
this cluster right are protected from interference aimed at ascertaining whether they
possess the CCs (i.e. Checking Interference) and interference aimed at precluding the
person from carrying out their plans (i.e. Temporary and Permanent Blocking
Interference). This is not to say, however, that interference is never permissible. When
people threaten to harm others, and/or threaten to destroy the capacities which ground
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non-interference, and/or engage in conventionally self-harming activities, they cease to
possess Complete Rights against Interference (RCI + RTBI + RPBI).
With regard to choices which threaten to harm others, I left a number of questions
unanswered. However, what I did argue is that, in paradigmatic cases of harm to others
like physical assaults, interference aimed at precluding people from doing so is
permissible (TBI or PBI). With regard to choices which threaten to destroy the basis of
respect, I argued we are entitled to interfere with them in order to ascertain whether the
person making them can exercise their Core Capacities to the extent necessary to meet a
high threshold at the time of the original choice (CI +TBI). If they can, they ought to be
entitled to proceed with a re-grounded Complete Right against Interference (RCI +
RTBI + RPBI). Finally, when it comes to actions which threaten self-harm, I argued that
these can be initially interfered with (CI + TBI) when they are conventionally
considered to be harmful to self.
What is impermissible in both cases involving the destruction of agency and those
involving harm to self is completely precluding people from engaging in their preferred
course of action by directly subjecting them to Permanent Blocking Interference (PBI).
In other words, whilst soft-paternalistic measures aimed at ascertaining whether people
are competent (TBI + CI) are permissible, hard paternalistic policies are not. The reason
is that they preclude people from engaging in destructive and/or self-harming choices
irrespective of whether they possess the CCs; rendering them incompatible with respect
for persons. What this chapter has not provided is an account of how agents who wish to
pursue courses of action conventionally considered to be harmful to self can re-ground
their rights against interference. This is the task of the next chapter.
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Chapter 3: Risk-Sensitive Competence
If people engage in conventionally self-harming behaviour, bystanders are entitled
to intervene to ascertain whether they are competent. At the end of the last chapter I
raised the concern that, if bystanders can interfere with people’s plans based on them
being conventionally harmful to self, we run the risk of requiring people live in
accordance with the prevailing views in their society. In the context of BMPs, this is not
a mere theoretical concern that surfaces in distant possible worlds. BMPs are often
considered to be conventionally harmful to self, and are therefore likely to be interfered
with.
The solution to this problem, I suggested, lies in how we understand competence.
As the outcome of a competence assessment (CI) determines whether the person
possesses a Complete Right against Interference (RCI +RTBI + RPBI), determining
how competence ought to be assessed is crucial. Setting the threshold too high means
that many people will be denied the freedom to pursue their plans. Setting it too low
means incompetent individuals will not get the support and protection they deserve.
The goal of this chapter is to provide an account of what competence is, how it
ought to be assessed, and the duties those who engage in Checking Interference have
towards those they interfere with. I will argue we ought to use a risk-sensitive account
of competence to determine whether an individual ought to be protected in the pursuit
of their plans by a re-grounded Complete Right against Interference (RCI + RTBI +
RPBI). The structure of the argument to come is as follows: In section 1, I outline a
series of desiderata for a theory of competence with a view to getting a deeper
understanding of what competence is. In section 2, I explain why the demonstration of
competence re-grounds people’s Complete Rights against Interference (RCI + RTBI +
RPBI) and provide a detailed account of what ought to happen to individuals who can’t
demonstrate competence. In section 3, I argue for a risk-sensitive account of
competence. The crux of this account is that the height of the threshold of competence a
person must meet to re-ground their Complete Rights against Interference (RCI + RTBI
+ RPBI) should be determined by the values of the person being interfered with. An
important implication of assessing risk in this way is that individuals for whom
engaging in BMPs is not risky (according to their own life plans), only need to meet a
lower threshold of competence than individuals for whom it is risky. In section 4 I
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illustrate how the risk-sensitive account should be applied, and outline the duties people
who engage in Checking Interference have towards the people whom they are
interfering with; before turning, in section 5, to defending the risk-sensitive account
from two objections. Section 6 concludes.

1. Desiderata for a Theory of Competence
People’s success in pursuing their life plans hinges on being able to demonstrate
to others that they are competent. Therefore how we determine whether or not an
individual is competent is a crucial question. In this section I outline a series of
desiderata an account of competence should satisfy to begin to answer this question.
Checking Interference is a form of interference aimed at ascertaining whether or
not an individual is competent. Up until now, precisely what this means has been left
vague. In the descriptions of Supermarket, Informed, and Uninformed Membership,
exactly what the bystander was asking, how they were assessing the answers, and what
they were looking for in the process of CI was left to the reader’s imagination.
However, given the centrality of the notion of competence to the Agency Approach, this
lack of clarity will not do. In order to apply the account of respect as non-interference
argued for above, we need to know what the bystander should be looking for when
conducting CI, what they should be asking and, how they should decide whether
someone is competent enough to proceed.
Let’s take the first question first: what should the bystander be looking for when
engaging in Checking Interference? To establish the persons competence, what the
bystander should be looking for is evidence of the extent to which the person possesses
the first three of the four Core Capacities (Wicclair 1991, Buchanan and Brock 1986).
The three CCs which determine the extent of a person’s competence are: i) the capacity
for knowledge, ii) the capacity for instrumental rationality and, iii) the capacity to form
and revise a life plan.
The reason the capacity to respect others isn’t included here is that the extent to
which people possess it, although important to their moral competence, doesn’t affect
their decision-making competence. Whether someone is morally competent is a matter
of whether or not they can follow the demands of morality, for example the
requirements of respect for persons. Whether someone possesses decision-making
competence, on the other hand, is a matter of whether they can make their own
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decisions and pursue their own plans. These two capacities needn’t go hand in hand. An
intelligent psychopath, for example, may possess a high degree of decision-making
competence when making decisions about how to organise their financial affairs or
whether to get surgery for his back problems whilst considering all other people in the
world resources to be exploited should the opportunity arise. If the psychopath suddenly
woke up one morning with the ability to perceive others as worthy of respect, although
good for the world in general, this wouldn’t necessarily make him any better at making
(non-moral) decisions about his healthcare or finances. Given that the purpose of CI is
establishing decision-making competence, whether or not the person possesses the
capacity to respect others needn’t concern the bystander at this point.
So far I have suggested that competence is determined by the possession of the
capacities for i) knowledge, ii) instrumental rationality and, iii) forming and revising a
life plan. However, this account of competence still needs refining. In the remainder of
this section, I argue that competence assessments should distribute decisional authority
for particular decisions based on whether an individual can meet a threshold of the
capacities which ground respect during the process of decision-making. This account of
competence rules out competence assessments that focus exclusively on the outcome of
the choice (i.e. what the person actually chooses). In other words, the particular choice a
person makes is never, in and of itself, a reason for considering someone incompetent.

1.1. Decisional Authority
The purpose of competence assessments is to ascertain who should have
decisional authority over a particular choice (Kim 2006 p.93, Richardson 2010 p.62,
Welie 2001 p.139, Baumgarten 1980 p.180, Buller 2001 p.93; Annas and Densberger
1984 p.561, Brock 1991, Skene 1991). In other words, a judgement that one is
competent ‘commonly functions to denote persons whose consents, refusals and
statements of preference will be accepted as binding’ (Faden et al 1986 p. 290).
Not being subject to interference when attempting to pursue plans and projects is
central to possessing decisional authority. When people are subjected to Checking
Interference (CI), Temporary Blocking Interference (TBI) and Permanent Blocking
Interference (PBI) their ability to control both what they do and how they do it is limited
by the bystander. As a consequence, the person being interfered with lacks decisional
authority with regard to the choices they are precluded from making. On the account of
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competence I will be arguing for in section 2, competence assessments distribute
decisional authority by granting people Complete Rights against Interference (RCI +
RTBI + RPBI) which protect those who possess them from attempts to usurp their
decisional authority. For now, however, the purpose is merely to note that the idea that
competent individuals ought to possess decisional authority over their choices is widely
accepted in the bioethical literature.

1.2. Decision Specific
An agent’s competence is widely regarded to be specific to a particular decision
(Bowman, Spicer and Iqbal 2012, White and Denise 1991 p.149, Culver and Gert 1990
p.619, Charland 1998, Keene 2015). An agent is, on this understanding, competent to,
not competent tout court (Buchanan and Brock 1986 p.22). If competence is decisionspecific, the fact I am competent to open a bank account does not guarantee that I am
competent to have a certain medical procedure. A second implication of competence
being decision-specific is that evidence of past competence, or incompetence, does not
warrant conclusions regarding whether I am competent now. After all, the causes of
incompetence are not always permanent.
The idea that competence is decision-specific can help us explain why Checking
Interference (CI) often requires Temporary Blocking Interference (TBI). As competence
must be checked for a particular decision, there aren’t any feasible ways of performing
CI without detaining the subject for a period of time (TBI). Consulting a patient’s
medical history, for example, won’t tell us whether the individual is competent in the
relevant sense. Even if the record stated the person suffered from schizophrenia
characterised by recurring incapacitating periods of psychosis and paranoia, we do not
have conclusive evidence of the patient’s current incompetence. To establish that we
would have to establish the person’s is currently in one of these incapacitating states.

1.3. Scalar
Whether someone is competent, it was suggested above, is determined by the
extent to which an individual demonstrates the exercise of three of the four Core
Capacities (i.e. knowledge, rationality and a life-plan). As the possession of these three
CCs is a matter of degree, competence is a scalar notion (Owen et al 2009 p.91,
Buchanan and Brock 1986 p.27, Sturman 2005 p.955) People aren’t competent or
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incompetent, only more of less competent. The question the bystander needs to answer
when conducting CI, hence, isn’t whether someone is competent simpliciter, but
whether someone is competent enough to be granted decisional authority over a
particular choice (Brock 1991 p.106). Importantly, this question requires a binary, yes/
no, answer. In order for a scalar notion to yield binary determinations, thresholds need
to be used. The question of how to establish the thresholds will be taken up in sections 3
and 4. Here, the point is merely to note that, given competence is scalar, the use of
thresholds is inevitable.

1.4. Partly Process Orientated
When conducting competence assessments, bystanders must inquire into the
process of decision-making; as opposed to focusing exclusively on the outcome of the
decision-making process (Charland 2001 p.137, Culver and Gert 1990 p.621, Nicholson
et al 2008). That is to say, whether or not an individual is competent isn’t a question that
can be answered just by looking at what the person has decided to do, it also requires
inquiring in to the extent to which people possess the three CCs during the process of
decision-making. On a partly process oriented approach, ‘the content of the decision is
neither necessary nor sufficient to indicate incompetence’ (Childress 1982 p.105). As a
consequence, determinations of incompetence will always have to make reference to
problems with how the person decided what they decided. This is in stark contrast to
what happens on a purely outcome centred approach, where a person can be found
(in)competent based exclusively on what they decide to do. As a consequence, on purely
outcome centred approaches 'your choice is obeyed not because you decided it, not
because you decided it, but rather because you decided it’ (Freeman 1981 p.61).
There are three main reasons why competence assessments cannot be purely
outcome centred: i) they allow for uninformative competence determinations, ii) they
render some forms of Checking Interference (CI) superfluous and, iii) they completely
preclude people from living their own lives in accordance with their own values. The
first reason why assessing competence based purely on the decision the person chooses
is counter-intuitive is that, on this account, the fact someone has been found
incompetent tells us nothing about the extent to which a person possesses the three CCs
that make up decision-making competence. Focusing exclusively on the decision made
(as opposed to the process that led to it) means that, on an outcome centred approach,
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the class of people who are ‘incompetent’ will include people who possess the three
CCs and could have demonstrated they did had they been asked. In other words,
incompetence is not necessarily an indication of faulty agency; which is counterintuitive. To avoid this problem, competence assessments ought to inquire into the
process of decision-making as well as the outcome, judging people incompetent based
on their inability to exercise their CCs to the extent necessary to meet a high threshold.
The second problem with purely outcome centred approaches is that they render
some instances of Checking Interference (CI) pointless. The basic idea is that, if
incompetence can be ascertained exclusively based on the decision-made, there is no
need to engage in Checking Interference to see whether further interference (TBI or
PBI) is permissible. On a purely outcome centred approach, all the information the
bystander needs to determine whether it is permissible to interfere with someone can be
acquired without asking the person being interfered with any questions about the
thought process behind their decisions, thereby rendering CI unnecessary. In order to
make sense of the purpose of CI, hence, competence assessments need to probe the
extent to which a person possesses the three Core Capacities (i.e. knowledge, rationality
and a life-plan) during the process of decision-making.
Finally, the third problem with purely outcome centred approaches is that they
completely preclude some people from living their lives in accordance with their values.
The reason is that, on a purely outcome centred approach, whether someone is
incompetent is completely dependent on the course of action they choose to take.
Individuals who wish to make the choice that will render them ‘incompetent’, therefore,
are liable for interference for as long as they persevere in making the ‘incompetent’
choice. As a consequence, they will be completely precluded from pursuing their plans,
making the use of a purely outcome centred approach indistinguishable from directly
subjecting people to PBI. That is to say, there is no way for the people who wish to
pursue these courses of action to do so without being vulnerable to constant
interference.
In conclusion, on a purely outcome centred approach, the demonstration of
competence cannot play the role assigned to it in the theory: i.e. allowing individuals to
pursue their life plans with a re-grounded Complete Right against Interference (RCI +
RTBI + RPBI) even when their actions are considered to be harmful to self. In order for
85

competence assessments to be able to do so, they must be sensitive to how the person
made the decision as well what decision the person made.

1.5. Demonstrating Competence
Finally, in order for an individual’s competence to be morally transformative, they
must be able to demonstrate it. In other words, it is not the person’s competence per se
that gives the bystander a reason to abstain from interfering with the person’s proposed
course of action, but the demonstration of competence. To illustrate what is at stake, it
will be useful to consider an example:

Silent Steve: Steve suffered a rare brain injury in his youth which makes
communicating with other people virtually impossible. Although Steve can
point at things he wants (and as a result sometimes gets them), Steve can’t
speak or write well enough to make his more complex desires and goals known
to others. This is a source of great frustration to Steve as his ability to
understand things that are said to him, read, acquire knowledge through
perception, reason instrumentally, and plan what he wants to do were
completely unaffected by his accident. In other words, he still possess the three
Core Capacities which constitute competence. Steve’s great passion in life is
climbing, the more dangerous the ascent the better. On the day we meet Steve,
he is preparing to start climbing the side of a skyscraper in the centre of town
without any safety equipment. Seeing this, a bystander comes over and attempts
to engage in Checking Interference (CI), detaining Steve for a short period of
time (TBI). Steve does his best to communicate with the bystander, repeatedly
pointing up at top of the skyscraper and making climbing gestures.

The question is: what should the bystander do? By stipulation, Silent Steve
possesses the CCs, even if he can’t demonstrate that to others. If their mere possession
is what matters, Steve ought to be entitled to proceed and the bystander should abstain
from any further interference. On the other hand, it seems that given the bystander’s
lack of evidence of Steve’s competence, he would not be epistemically justified in
allowing Steve to proceed and, therefore, he would be entitled to engage in further
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interference (TBI or PBI). After all, Steve’s behaviour is indistinguishable from that of
someone who is incompetent.
My suggestion is that, unless the person can demonstrate their competence, the
bystander is justified in continuing to interfere to prevent Steve from harming himself,
even if Steve protests. In other words, unless Steve can demonstrate his competence, he
cannot re-ground his Complete Rights against Interference (RCI + RTBI + RPBI). As a
consequence, the bystander is entitled to interfere with Steve’s attempts to climb the
building (TBI or PBI). The basic idea is that Steve’s refusal only gives the bystander a
reason to believe that they are being disrespectful in continuing to act on their duty to
prevent harm if Steve competently refuses further interference. Whereas continuing to
interfere with a person who has demonstrated they possess the three CCs (i.e.
knowledge, rationality and a life plan) evinces a failure to respond to the value of
people’s agency, persisting in the face of non-competent refusals is compatible with
respect. People who do not demonstrate their competence are, from the bystander’s
point of view, legitimate candidates for interference in virtue of the bystander still
possessing a duty to prevent harm.
To sum up. In this section, I have claimed that whether someone is competent is a
matter of whether they possess three of the four Core Capacities: i) the capacity for
knowledge, ii) the capacity for instrumental rationality and, iii) the capacity to form and
revise a life plan. I then moved on to argue that the purpose of competence assessments
is to distribute decisional authority for particular decisions based on whether or not an
individual can demonstrate they possess the three CCs during the process of decisionmaking. Given that competence is a scalar notion, and the question of whether or not
people are entitled to interfere requires a binary answer, competence assessments will
require the use of thresholds.
This account of competence, however, is still incomplete on a number of fronts. In
particular, what is missing is a detailed account of how people re-ground their Complete
Rights against Interference (RCI + RTBI + RPBI), an explanation of how the thresholds
of competence should be set, a description of how the risk-sensitive should be applied,
and an outline of the duties people who engage in Checking Interference (CI) have
towards the people whom they are interfering with. In what follows, I take up these
questions in turn, starting with the task of providing a detailed explanation of how, in
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demonstrating competence, individuals re-ground their Complete Rights against
Interference (RCI + RTBI + RPBI).

2. Non-Interference and Competence
At the end of Chapter 2, I assumed that people have a duty to prevent harm which
licences interference in other people’s projects. The sphere of non-interference we
posses is limited by the fact that others are entitled to engage in Checking Interference
(CI) and Temporary Blocking Interference (TBI) when we engage in activities which
are conventionally considered to be harmful to self (as seen in Parkour, Crazy Town and
Silent Steve). The purpose of this section is outlining how demonstrating competence
helps us re-ground our Complete Right against Interference (RCI + RTBI + RPBI) and
what ought to happen when people fail to demonstrate competence. To start the
discussion it will be useful to have an example. Let’s meet Maude:

Wannabe: Maude is a ‘Wannabe’. Wannabe’s are people who have longstanding and intense desires for the amputation of some of their limbs. Some
doctors call it Body Integrity Dysphoria, or ’apotemnophilia’ and say it is a
mental disorder. However they have not been successful in convincing the
psychiatric profession as a whole to include it in the fifth edition of the
Diagnostic and Statistical Manual of Mental Disorders (DSM5), so the jury is
still out as to whether this is a mental illness. Maude has long wanted to have
her leg amputated, and feels she would be better off without it. Over the years,
she has practiced binding her leg up and has experienced her decreased mobility
positively. Maude has thought about doing her amputation herself, but is scared
of dying of a massive haemorrhage, shock or an infection. Maude decides to
consult her surgeon instead. When the surgeon meets Maude, he tells her that
her procedure is widely regarded to be harmful to self and that, as a
consequence, they need to perform some competence assessments (CI) and,
depending on the outcome of these, they will schedule a second appointment to
carry out the procedure (TBI). The surgeon asks Maude about why she believes
she will be more comfortable having only one leg, whether she has considered
the fact that she may not be able to wear a prothesis (if the wound doesn’t heal
right). The surgeon tells Maude about the potential health risks that are involved
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when performing any kind of surgery (e.g. the potential for infection, the
dangers of anaesthesia, the pain and discomfort involved) and the specific
complications that could arise from the operation (e.g. the need for
physiotherapy, the hassle of looking after your wound immediately following
the surgery and the extra long-term care needed to make sure your amputated
limb remains healthy). Maude answers all of these questions well, clearly
demonstrating that she possesses the three Core Capacities (i.e. knowledge,
rationality, and a life plan). Following the interviews, the surgeon comes to the
conclusion that Maude is clearly competent and, as a consequence, schedules
for the operation to happen at a later date.13

As Maude is competent in Wannabe, my intuition is that it would be
impermissible for the surgeon to engage in Permanent Blocking Interference (PBI),
more Checking Interference (CI) or Temporary Blocking Interference (TBI). If, upon
being found competent, potential interferes could still engage in CI and TBI, the
demonstration of competence would have too limited a normative effect, for it wouldn’t
protect Maude’s ability to exercise her CCs in pursuit of her goals. The reason being
that Maude would have to constantly undergo competence assessments, delaying the
completion of her plans. The problem here is similar to the problem James from
Informed Membership encountered when trying to live his (post-Cult) lifestyle.
Therefore, in cases like Wannabe, order to respect Maude and her pursuit of her plans,
we ought to grant her a re-grounded Complete Right against Interference (RCI + RTBI
+ RPBI).
In cases of supposed self-harm (like Wannabe, Parkour and Crazy Town), the
basis for interference is that I am assuming people have a duty to prevent people from
suffering harm. If this is the basis for legitimate interference, how does a demonstration
of competence alter the reasons we have to prevent people from suffering harm?
Although the demonstration of competence doesn’t make the action performed any
different, it has normative implications. When faced with a person who can demonstrate
they are competent and denies they wish to avoid the supposed harm, bystanders should

This case is partly based on the case of Robert Smith, who performed a healthy limb
amputation for a patient in 1997 (Bayne and Levy 2005 p. 75). For further discussion of the
ethics of voluntary amputation see: Bridy 2004
13
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question whether they should be preventing the harm from occurring. Caring about
harm respectfully requires ultimately acceding to the wishes of the individual who can
demonstrate they are competently choosing to engage in harm to self. A failure to do so
involves caring about harm in a way unconnected to the beliefs of the people who are
subject to the putative harm; which evinces a lack of concern for people’s agency. Given
that, in Wannabe, Maude possesses the three CCs, continuing to act on the duty to
prevent harm would constitute a failure to respond appropriately to the value of
Maude’s agency. Therefore respect for persons requires we abide by people’s competent
refusals and abstain from interfering. In other words, it requires allowing Maude to reground her Complete Right against Interference (RCI + RTBI + RPBI). This right will
insulate Maude from the beliefs of society at large, protecting her from further
interference aimed at precluding her from pursuing her project.
Now that we’ve got a more detailed account of the normative significance of
successfully demonstrating possession of the Core Capacities, the next task is
describing at greater length what ought to happen when someone fails a competence
assessment. To this end, it will be useful to have a case to discuss. Let’s consider a
modified version of Wannabe involving Maude’s friend Melvin:

Watchmaker: Melvin consults his surgeon about having his hand amputated,
stating he doesn’t feel it is a part of him anymore. Presented with such an
unusual request, the surgeon decides to interview Melvin to determine whether
he is competent (CI + TBI). During the interviews, the surgeon asks Melvin
whether he understands the nature of the procedure, the difficulties he is likely
to encounter trying to do tasks one-handed, and that recovery will be a long and
quite painful journey. The surgeon then asks Melvin about what he values in
life. Melvin tells the surgeon he is currently pursuing a career as a motivational
speaker, but that he still dreams of pursuing his childhood dream of becoming a
full time watchmaker (a task which requires both hands). Over the course of the
interview it becomes apparent Melvin is uncomfortable accepting help from
others, even with tasks he struggles with (such as filling out his taxes). This
behaviour coheres with his expressed desires to be independent and not the
object of charity. Over the course of the interview it becomes apparent that
Melvin doesn’t really know what he’s getting himself into, thus failing to
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demonstrate that he possesses the three CCs (i.e. knowledge, rationality and a
life plan). At the end of the interview, the surgeon concludes that Melvin is not
competent enough to make this decision and informs him that, in virtue of
having failed the competence assessment, the surgeon cannot schedule the
operation for the time being (TBI).

In Watchmaker, Melvin failed to demonstrate his competence and, therefore,
failed to re-ground his Complete Right against Interference (RCI + RTBI + RPBI).
According to the Agency Approach, hence, the surgeons actions in Watchmaker are
permissible. This, however, is still an incomplete account of what should happen to
people who fail competence assessments in that it doesn’t tell us what should happen
after Melvin leaves the doctor’s office. To expand the account, let us consider an
extension to Watchmaker:

Returning Watchmaker: After his last appointment, Melvin walks out of the
clinic disappointed that the surgeon won’t cut off his hand. He still desperately
wants his hand off and vows to go back to talk to his surgeon and request the
operation again. The next week, Melvin is back in the surgeon’s office, waiting
to have his competence reassessed.

Extending the case in this way raises two questions: does the surgeon have to deal
with Melvin’s request and conduct another round of Checking Interference (CI) to
ascertain whether Melvin is competent? When (if ever) is it permissible for the surgeon
to engage in PBI? Above I argued that competence is decision-specific in that a person
can only be said to be competent to, not competent tout court. An implication of
accepting this view is that evidence of past competence, or incompetence, does not
warrant conclusions regarding whether I am competent now. After all, Melvin’s ability
to demonstrate he possesses the three CCs (i.e. knowledge, rationality and a life plan)
could have improved over the course of the week. Therefore Melvin ought to be entitled
to re-apply for his operation and have his competence re-assessed. The question is: how
often?
Individuals who have failed to re-ground their Complete Rights against
Interference (RCI + RTBI + RPBI) ought to be entitled to re-apply for Checking
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Interference if and when there is a reason to believe that the outcome of CI could be
different the second time around. On a risk-sensitive account of competence, there are
two main ways in which this could happen.
The first reason why the outcome of CI could be different a second time around is
that people’s competence sometimes fluctuates over time. Melvin’s inability to
demonstrate he possesses the three CCs in his meeting with the surgeon could have been
caused by any number of transient states. This would be the case, for example, if Melvin
hadn’t eaten for a few days or had smoked a lot of weed to alleviate the intense
boredom of waiting for his appointment. Not allowing Melvin to re-submit to Checking
Interference (CI) in cases like these would amount to subjecting Melvin to Permanent
Blocking Interference (PBI) for having failed a single competence assessment. This, I
submit, is too far reaching a form of interference when there is a possibility that the
person’s competence may have returned. PBI, hence, is only permissible when there is
evidence that a person’s ability to demonstrate their possession of the three CCs won’t
return. This would be the case if, for example, Melvin’s inability to demonstrate to
others they are competent were caused by an irreparable brain lesion (as in Silent Steve).
The second reason why the outcome of CI could change is if the threshold of
competence the person has to meet is lower the second time around as a result of the
person having changed their values. If, for example, Melvin gave up on his desire to
tinker with watches (say he realises it was an irrational yearning for the past, where
things were made by hand), he ought to be entitled to have his competence re-assessed.
Not allowing Melvin to re-submit to Checking Interference (CI) would amount to
precluding Melvin from ever changing his mind (PBI). Given that (most people)
construct and revise their life plans as they go along, not allowing people to change
their values is too far reaching a form of interference. As a consequence, it is
incompatible with respect for persons.
In summary, in this section I have argued two things. Firstly, the judgement that a
person is competent serves to re-ground that person’s Complete Rights against
Interference (RCI + RTBI + RBPI) by giving bystanders a reason to think that, in
continuing to interfere to protect that person from harm, they are being disrespectful. In
other words; caring about harm respectfully requires allowing competent individuals to
engage in self-harming behaviours free for interference. The second thing I have argued
is that people who fail competence assessments ought to be allowed to re-submit to
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Checking Interference if and when there is reason to think that their capacity may have
returned. As a consequence, PBI is only permissible when there is evidence that a
person’s lack of competence is permanent. People who may be competent in the future
can be subjected to TBI until they present evidence that they have either changed their
values or improved their ability to demonstrate they can exercise the three CCs. Now
that we’ve got an account of how competence assessments ought to distribute
decisional-authority, what is needed next is an account of how competence thresholds
should be established. This is the task of the next section, where I argue for a subjective
risk-sensitive account of competence.

3. Risk-Sensitive Competence
Where we set the threshold of competence determines the set of people who are
entitled to pursue conventionally self-harming activities free from interference. In this
section I argue that the threshold ought to be determined by the level of risk of the
proposed activity (Buchanan and Brock 1986, Brock 1991, Wilks 1999, Skene 1991)
where the level of risk is determined with reference to the values of the person being
interfered with.
On a risk-sensitive account, the threshold of competence operates as a sliding
scale; where the riskier the activity is for the person, the greater the extent to which an
individual must demonstrate their ability to exercise the three CCs (i.e. knowledge,
rationality and a life plan) to re-ground their Complete Rights against Interference (RCI
+ RTBI + RPBI). Risk-sensitive accounts of competence take risk itself to be the source
of the varying thresholds. In other words, they do not seek to establish a correlation
between the high risk nature of some procedures and other features that may give us
reason to raise the thresholds for competence (Buller 2001, Brock 1991). Mark Wicclair
(1999), for example, argues that it is actually the complexity of the decision that
explains the need to raise the threshold of competence, and not the risk itself. If Wicclair
is right, this is a problem for risk-sensitive accounts of competence. The reason being
that, unless it can be shown that the thresholds should track the riskiness of a decision as
an independent factor, we run the risk of making our account less explanatorily
powerful and less intuitively plausible; two errors we have strong reason to avoid.
Thankfully, showing that the complexity of the decision isn't what is at stake is
easy. Raising the thresholds as a response to risk is a means of expressing concern for
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harm without precluding people from engaging in behaviour completely; the aim being
to avoid people harming themselves through sheer incompetence. Whilst in some cases,
risky decisions may also be complex, there are many cases where the complexity of the
decision does not correlate with its riskiness. Decisions about which smartphone to buy
are one such case. 14 In order to make an informed decision between smartphones, a
person would need information regarding (at least): technical differences between the
models, how these affect user experience and functionality, what the person buying it
needs from a smartphone, and their own budget constraints. If Wicclair is right (1991)
and it is the complexity of the decision (as opposed to the level of risk) that ultimately
matters, the choice between smartphones will be one where the threshold of competence
will have to be high.
My intuition in cases like phone purchases (where there is not much at stake) is
that we have no good reason to increase the threshold of competence a person must
meet to re-ground their Complete Rights against Interference (RCI + RTBI + RPBI).
The complexity of a decisions seems to matter in virtue of the fact that people are more
likely to get complex decisions wrong. When nothing is really at stake, however, the
complexity of the decision is immaterial and there is no reason not to allow people to
decide for themselves. It is risk itself then, and not its correlation with the complexity of
the decision, that thresholds should track. Using a risk-sensitive account, therefore, does
not obscure the reason why the threshold has been raised or lead to counter-intuitive
results. Now that we’ve shown why it is risk itself that matters, it is time to turn to
arguing that we should the values of the person being interfered with to set the height of
the threshold.
The level of risk of any given activity is determined by assessing the probability
of an outcome happening versus the magnitude of the harm that would occur were it to
occur. If we use a subjective account of risk, the magnitude of the harm is determined
by the extent to which the outcome would negatively impact a person’s life plans and
their ability to pursue them. Given that we don’t all share the same values, on a risksensitive account of competence different people will have to meet thresholds of
different heights in order to be deemed competent enough to engage in any given course
14

The existence of magazines like Which?, consumer choice awards and health and safety
standards are evidence of the complexity of such decisions. If these choices were clear cut, such
as that between rotting apples and non-rotting apples, there would be no need for such decisionaides.
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of action. If the course of action does not threaten something the person values as part
of their life plan, it is, on a subjective account of risk, not risky to them. As the
threshold of competence operates as a sliding scale, this means that the person need
only meet a low threshold of the abilities which ground respect and, hence, will find it
easier to re-ground their Complete Rights against Interference (RCI + RTBI + RPBI)
than if they had elected to pursue a riskier course of action. A big advantage of assessing
competence using a sliding-scale is that it allows us to conduct finely tuned competence
assessments, thereby allowing us to track the extent to which an individual is competent
closely.
Using a subjective account of harm to set the thresholds of competence is required
by respect for persons. The reason is that individuals’ life plans contain, or at least
imply, ranking principles which hold some goods to be more important than others
(Fried 1970 p.19, Raz 1986 p. 292) and, hence, determine the magnitude of risk to one
goal an individual would be willing to sacrifice to complete or further another (Fried
1970 p.95, Childress 1982 p.191). Using the person’s own values to determine the
height of the competence threshold they must meet is the only way of responding
appropriately to this fact about people’s agency, for all other ways of setting the
threshold force individuals to value things they do not necessarily value.
If thresholds were determined with reference to a conventional account of harm,
individuals could be found incompetent in virtue of not meeting a threshold raised in
response to a factor the individual does not consider to be important. At the end of
Chapter 2 I argued that an important function of demonstrating competence was to
allow people to escape the prevailing views of society. If we use either a conventional
account to both justify the initial act of interference (CI), and raise the threshold a
person must meet, the result is that it is simply harder to do conventionally harmful
things (regardless of whether the person values it). As a result, people will be forced to
live in accordance with the prevailing views in society; which usurps their decisional
authority and precludes them from living their lives in accordance with their own
values. If we are to respond appropriately to people’s agency we can’t use a
conventional account of harm to set the thresholds of competence. A similar problem
occurs if we use the interferer’s values to set the height of the threshold. If interferers
were entitled to use their own values to raise the threshold, people would be forced to
value things they do not value. If they fail to re-ground their Complete Rights against
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Interference (RCI + RTBI + RPBI) as a result of the raised threshold, they will be
precluded from living their lives in accordance with their own values.
The only remaining option is using an objective account of harm to determine the
threshold of competence an individual must meet to re-ground their Complete Rights
against Interference (RCI + RTBI + RPBI). Above I argued against using an objective
account of harm to determine whether CI is permissible on the basis that there is no
agreed upon conception of objective harm and that, therefore, the bystander can’t be
justified in interfering. Given the pace at which philosophical progress is made, the
same knowledge problem will afflict attempts to use an objective account of harm to set
the threshold of competence an individual must meet during Checking Interference (CI).
We ought, therefore, to use the values of the person being interfered with to set the
threshold; as they can be ascertained in the process of Checking Interference (CI).
Now, not everyone is as skeptical about the likelihood of us arriving at the right
account of objective harm as I am. It is therefore worth saying something about how a
risk-sensitive account would work if we did have an objective account of harm. For the
sake of argument let us assume that the necessary philosophical debates have
concluded, we have settled on the right account of objective harm, and this account of
objective harm is public knowledge. The question is: can we plug in an objective
conception of harm without undermining the plausibility of the account of respect and
risk-sensitive competence argued for above?
Thankfully, the answer is yes. Using an objective account of harm only has two
minor effects, whilst leaving the main structure of the normative framework intact. The
first change is obvious: using an objective account of harm would lead to high
thresholds in a different set of cases than using a subjective account of harm. What
wouldn’t change is that respect would still require finally acceding to the wishes of
competent individuals who wish to harm themselves. Respecting people is a matter of
responding appropriately to their agency and allowing them to make their own
decisions. The existence of an objective account of harm to self would not alter the fact
that continuing to interfere in defiance of a person’s competent refusal of further help is
disrespectful. That is to say, there would still be a set of self-harming actions that people
who can demonstrate they meet a high threshold of competence ought to be entitled to
pursue with re-grounded Complete Rights against Interference (RCI + RTBI + RPBI).
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The second change to the theory is that it would no longer be necessary to use a
conventional account of harm to determine the conditions under which initial
interference is permissible. The reason I gave for why bystanders have to use a
conventional account of harm is that it is the only public conception of harm and,
therefore, the only conception of harm that is available to both the bystander and the
person being interfered with at the time of interference. If, ex hypothesi, the right
conception of objective harm is public knowledge, bystanders would be entitled to use it
to both determine the conditions under which initial interference is justified, and to set
the thresholds people must meet to re-ground their Complete Rights against Interference
(RCI + RTBI + RPBI).
In summary, in this section I have argued that, absent an agreed upon conception
of objective harm, respect for persons requires we use a conventional account of harm
to determine when interference is permissible and a subjective account of harm to set
the threshold of competence an individual must meet to be deemed competent. What
this chapter has yet to provide is an account of exactly how the risk-sensitive account
should be applied. This is the task of the next section.

4. Applying the Risk-Sensitive Account
In order to apply the risk-sensitive account of competence we need to answer two
questions. The first is: how is the height of the competence threshold established? More
specifically, we need to know what information is required to establish the height of the
threshold, and how this information is generated and exchanged during the process of
Checking Interference (CI). Once we have established the height of the threshold, the
second question we need to answer is: how do we establish that people have met the
threshold? That is to say, we need a procedure for testing and measuring people’s ability
to exercise their CCs. In this section I take up these questions in turn. For ease of
exposition, in what follows I will initially be assuming that both parties involved in the
competence assessment are engaging with each other fairly (i.e. they are not trying to
deceive each other or use CI to impose their own values) and that the person conducting
it possesses the skills needed to do so properly. Questions of how to mitigate potential
epistemic injustice that may occur during the process of CI will be dealt with in section
4.3, where I outline a series of proposals for ensuring that competence assessments are
conducted fairly.
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4.1. Establishing the Threshold
To kick-start the discussion it will be useful to introduce a case. Let’s meet
George, a young man who is fond of keeping reptiles:

Tongue-splitting: George has been caring for his reptiles for years and has
grown deeply attached to them. As a consequence, he is considering getting his
tongue split to look more like his favourite snake. After a google search, George
finds a local body modification emporium and heads over. Behind the counter
sits a Body Modification Specialist (BMS), i.e. someone who does tongue
splittings, scarifications, branding etc. Being new to this environment, George
timidly approaches the BMS and says: ’One tongue-splitting please’. The BMS,
knowing that tongue splitting is conventionally considered to be harmful,
informs George he has to conduct a competence assessment (CI) before they
can go any further.

The question we need to answer is: what information needs to be exchanged
between George and the BMS to establish the height of the competence threshold? As
the threshold a person must meet in order to qualify as competent is determined by the
riskiness of the procedure, and the riskiness of the procedure depends in turn on the
person’s own values, practitioners need to know how the intervention coheres with the
person’s life plan. More specifically, people conducting competence assessments (CI)
need to know: i) the nature of the procedure ii) the potential outcomes and their
likelihood, iii) what the person values, the projects they are committed to, and their
future plans and, iv) how the planned procedure interacts with what the person values.
In cases like Tongue-Splitting, some of this information may already be known to
the BMS prior to engaging in Checking Interference (specifically i and ii). However,
barring godlike cognition, they will not have access to all of it (most notably iii and iv).
Given that this is the case, to establish the threshold of competence George and the
BMS need to have a two-way conversation in which both George and the BMS disclose
information and ask questions (Welie 2001 p.147).
The first thing the BMS needs to do to ascertain what George values (iii) and how
the procedure interacts with his life plans (iv) is ask George why he wants his tongue
split and what he intends to achieve with doing so (Moye et al 2006); the aim being to
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see whether the chosen procedure is a means of achieving George’s expressed goals. If
George’s choice of procedure (tongue-splitting) is an adequate means of achieving his
goals (serpentine looks), there is an initial reason to believe that the procedure is in
accordance with the person’s values. Having the BMS explicitly ask people about their
goals and values, however, is not sufficient to fully establish what the person values and
how the procedure interacts with that. The BMS must also disclose information about
the nature of the procedure, the potential outcomes of it, and the likelihood of each
occurring (i and ii).
There are two reasons why this is the case. The first reason is that people’s life
plans often remain partly inchoate and incomplete until they are confronted with a novel
situation or new information which forces them to extend and clarify what they value.
Visiting the BMS to have your tongue split can only ever be a once in a life-time
experience. As a consequence, it can be difficult for a person to see what is at stake
unless they are informed of the nature of the procedure and its potential outcomes
(Keene 2015 p.154).
The second reason is that it simply may not have occurred to the person to
mention one of the things they value, not knowing that this was at stake in a particular
situation. As a result, people may find it difficult to offer the BMS detailed reconstructions of what they value, therefore running the risk that relevant information is
not used. In order to ensure that all relevant information about people’s values is used to
determine how risky a procedure is to someone, BMSs must also disclose information
about the procedure (Baumgarten 1980 p.183) during the process of Checking
Interference (CI).
This immediately raises the question: what information about tongue-splitting
does the BMS need to disclose to help bring to light George’s values and how the
procedure will interact with these values? Given that BMSs can’t disclose all the
existing information and clinical data about a procedure, we need some standard to
determine how detailed the information disclosed by the BMS has to be. My suggestion
is that, for the purposes of setting the threshold, the BMS should disclose the ‘material
risks’ of the procedure. Material risks are those that a ‘reasonable person in the patient’s
position would be likely to attach significance to […], or the doctor is or should be
reasonably aware that the particular patient would be likely to attach significance to
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it’ (Montgomery v Lanarkshire Health Board [2015] UKSC 11; [2015] 2 WLR 786,
paragraph 87).
In Tongue-Splitting, the BMS should describe how the procedure will be carried
out (i.e. by firstly clamping the tongue and then either cutting or cauterising it), the
potential negative outcomes most people would consider significant (e.g. pain, potential
difficulty eating) as well as more specific benefits and risks revealed to the BMS during
the competence interview (e.g. aesthetic benefit of looking more like a snake and the
possibility that it could heal in an unattractive way).
As the purpose of these initial disclosures is to help George figure out whether
getting his tongue split is compatible with his values, this disclosure of information
should be accompanied by the BMS asking questions about whether any of the potential
outcomes of the procedure are worrying and whether there is anything that hasn’t been
mentioned that George would like to know about. Once George has answered the BMSs
questions about his values and plans, listened to the disclosed information about the
procedure, and had the opportunity to ask any follow-up questions; the last thing to do
is determine the likelihood of George’s tongue-splitting going wrong. Where available,
rigorous statistical data should be used and, where not available, this should be
discussed and an estimation of the likelihood of the event happening made.
The final step of the process is reaching an agreement on the height of the
threshold. To achieve this, the BMS should summarise their interpretation of what they
think the person values, and lay out their reasoning for the height of the threshold
proposed. If both parties agree to the height of the threshold, the process of Checking
Interference can move on to assessing whether or not the person meets the threshold. 15

4.2. Meeting the Threshold
Once the height of the threshold has been established, the second step in a
competence assessment is asking if the person being evaluated possesses the three CCs
(i.e. knowledge, rationality, and a life plan) to the extent necessary to meet it. To answer
this question, we need an account of how to measure people’s possession of the three
CCs. In this section I provide such an account by discussing what is required to
establish competence in three different cases: one involving a relatively low threshold, a
15 As

lack of agreement on the height of the threshold may be the result of epistemic injustice, what to do
in cases where the parties can’t reach an agreement will be taken up in section 4.3.
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second case involving a moderately high threshold, and one involving a very high
threshold. Let us begin with the case in which it is easiest to establish competence. Meet
Felix, an impatient man with a verruca:

Verruca: Felix doesn’t appreciate having a verruca on his finger as it makes him
self-conscious and it sometimes hurts. Felix is also generally an impatient man
and, having tried verruca-removal acid as a child, thinks it is too much of a faff.
Wanting to do something about it, Felix visits his local dermatologist. The
doctor explains they’ll have to have an initial consultation, the purpose of which
is establishing Felix’s competence (CI) and, depending on the outcome,
agreeing on a treatment. Felix sits down and explains he wants his verruca
frozen off. The dermatologist informs him that this is normally considered to be
a last-resort and whether he has considered using the acid and just being
persistent. Felix says he did years ago and refuses to try it again as he doesn’t
see why he should have to spend hundreds of hours treating a small infectious
lump in order to get rid of it. Felix wants it frozen off, end of. The dermatologist
then tells Felix that sometimes it takes 2 or 3 freezes for a verruca to fall off so
he may have to return anyway. Felix says that he’ll cross that bridge when he
comes to it. The dermatologist informs him there is a risk of extra skin damage
on his hand and that it may be painful. Felix tells the doctor that extra damage
would be sub-optimal but that, ultimately, he’s not that bothered about
unblemished skin. He thinks it would be nice to have, but that ship sailed long
ago and, now that he’s got a few scars and scratches it’s not worth worrying
about a few more. Felix still wants the freezing. The dermatologist informs
Felix that he thinks the procedure is only slightly risky for him (given his
values) and that he need only meet a low threshold of competence. Felix agrees
with the dermatologists assessment and agrees to have his competence checked
to see whether he meets the low threshold.

What should the dermatologist do next? To assess the extent to which Felix
possesses the CCs, the dermatologist will need to ask Felix some questions to establish
he can acquire knowledge and use his reasoning abilities to determine how to pursue his
projects. In cases like Verruca, Felix can demonstrate he possesses the three CCs to a
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sufficient extent by being able to recall basic information disclosed to them about the
freezing off process (e.g. it gets rid of the verruca by using a very cold gas to kill it),
explain briefly what it is about it that leads them to choose it (e.g. less of a faff), and
explain what they intend to achieve by choosing the removal (e.g. not be embarrassed in
social situations and no pain).
Individuals would only fail competence assessments in cases like Verruca if they
were completely unable to recall what had been said, what ‘having a verruca frozen off’
means, if they chose one treatment over another for patently irrational reasons (e.g. the
only reason for preferring it is that the machine looks like a toy they had when they
were a child), and/or if they failed to have any reason at all for wanting the verruca
removed.
In summary, when there is little risk, competence can be established in quick
informal conversations between the person subject to Checking Interference (CI) and
the person assessing competence. In cases where there is more at stake, however, more
prolonged evaluations of competence will be needed. To help illustrate, it will be useful
to consider a second case. Let’s meet Pixie, a new-age young woman who likes forest
elves (and other mythological woodland creatures):

Ear-Pointing: Pixie has been new-age for a long time and has multiple tattoos
of astrological and religious symbols, as well as some piercings. Now she’s
finally decided to have her ears pointed to look more like an elf. Pixie first
learnt about the procedure on a popular photograph sharing website, and
thought it made the person look striking and distinguished (in a mythological
sort of way). Pixie goes online and discovers that a Body Modification
Specialist called Dr Wicked operates out of a tattoo studio near by. Pixie books
the afternoon off work and meets Dr Wicked for an initial consultation about
having her ears pointed. Before anything else, Dr Wicked tells Pixie they will
need to have a competence assessment (CI) and begins the interview to
establish the threshold. Pixie is informed that her ears may not point in exactly
the same way given that she has a thicker ring of cartilage supporting the top of
her ears. Pixie is disappointed as she thought the ears she saw in a photograph
were absolutely perfect. Dr Wicked also tells Pixie about the pain and that
(given current prescription requirements) no anaesthetic can be administered.
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As a consequence, Pixie will have to power through the pain if she wants it
done. This gives Pixie cause for pause, as she has a low pain threshold and fears
that both the operation itself and the aftercare will be excruciating. She tells Dr
Wicked this and he reiterates that it is, indeed, painful. Body Modification
Practices often are; some people even think it adds to the excitement of doing it.
Although she is still concerned, Pixie decides that she wasn’t raised to be a
quitter, and that she will get the ear-pointing done. Given her expressed desires
to avoid pain and the potential for disappointment if her ears don’t end up
looking perfect, Dr Wicked proposes a moderately high threshold. Pixie agrees
to have her competence assessed and only be entitled to proceed if she meets a
moderately high threshold.

In order to assess Pixie’s competence, Dr Wicked will need to have a structured
conversation with Pixie about her understanding of the procedure, the reasoning that led
her to want her ears pointed, and her goals. 16 Given that the threshold is higher here
than in Verruca, establishing that Pixie possesses the capacity for knowledge will
require more than checking she can paraphrase and recall information. In particular it
will require asking a series of follow up questions about: i) the nature of the procedure,
ii) the meaning of the terms she is using, and iii) the methods she would use to check
the reliability of information disclosed to her were she to doubt it (e.g. consult a second
practitioner). The purpose of these questions is establishing that Pixie isn’t merely
paraphrasing information, that Pixie understands the terms used by the practitioner, and
possesses procedures for flagging-up and assessing information she is dubious about.
To establish that Pixie possesses the capacity for instrumental rationality, Dr
Wicked needs to quiz her on how she arrived at the decision to have her ears pointed. To
initiate the process, Dr Wicked first needs to ask Pixie to explain the reasoning that led
to the request for pointy ears. Once Pixie has disclosed this information, Dr Wicked
should ask follow up questions aimed at challenging the soundness of the inferences she
makes (e.g. that she will be able to deal with the pain) and establishing the desire is not

The requirements outlined here are broadly those outlined in the FACE Mental Capacity Assessment
form. FACE was specifically designed to be used to establish competence in accordance with the Mental
Capacity Act 2005 in cases where there is no need for a detailed clinical assessment of the person’s
competence. Copies can be found at: http://dchs.nhs.uk/assets/public/bed_rails/docs/
FACEMentalCapacityAssessment-V2%2000-0138-ASS-CHOSP.pdf (Accessed 31/05/19)
16
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based on patently false beliefs (e.g. the idea that there really are elves out there). To
further test Pixie’s instrumental rationality, Dr Wicked should present alternative ways
of shaping her ears (e.g. using top of the range ear prosthetics) and ask her to explain
why she finds these options less desirable.
To check whether Pixie possess the capacity to form and revise a life plan, Dr
Wicked needs to ask her why she wants her ears pointed and what it is about pointy ears
that makes them choice-worthy. Once Pixie has given her explanation, Dr Wicked
should present the potential down-sides to the operation again; the goal being to make
the trade-offs between aesthetic goals and other things Pixie values salient to her. Dr
Wicked should also push Pixie to consider how she would feel if her ears ended up
looking the wrong shape (a collection of photographs of different people’s pointy ears
would be helpful here) and ask her to elaborate on how she would respond to her ears
looking slightly different than the picture she brought in. Here Dr Wicked should ask
whether Pixie would be devastated if the procedure went wrong, or whether she’d just
come back and have her ears ‘touched up’ (as many people do with tattoos).
In summary, when the level of risk is higher, Body Modification Specialists like
Dr Wicked are under an obligation to engage in more extensive checks before
performing BMPs such as Ear-Pointing on the people who request them, whereas in
Verruca, the dermatologist could establish Felix’s competence easily in the course of an
informal conversation. Establishing competence when the threshold is moderately high
(as in Ear-Pointing) requires discussing the reasons why the person wants the
procedure, asking them to elaborate on them, and observing how the person responds to
objections and worries raised by the BMS.
To see what is required in cases where the threshold is even higher, we need a
third case, Let’s meet Sylvester, a reclusive billionaire financier:

Quadruple Amputation: Sylvester is tired of his limbs and wants to have all of
them removed so that he is not tempted to do anything except sit in his room
looking at stock markets, issuing vocal commands at his computer and (when
the task is too complicated for the computer) at his financier minions. Sylvester
has never cared for the outdoors, nor physical activity of any kind. The reason
Sylvester would rather have no limbs is that they interfere with his sedentary
life-style: muscle cramps force him to get up and go for a walk every once in a
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while and he has to use his exercise machines for 20 minutes a day to stop his
limbs atrophying and aching. His hope is that a quadruple amputation would
solve this problem. Sylvester’s inability to care for himself will not place a
burden on others as he has no family to look after, has no friends to speak of,
and he is wealthy enough to be able to employ a whole host of staff who are
perfectly happy with their assigned caring tasks should they get the go-ahead to
move in. Finally having found the time to book an appointment, Sylvester’s
visits a surgeon and requests a quadruple amputation. Knowing that this is
conventionally considered to be harmful, the surgeon informs Sylvester that
they will have to conduct a competence assessment (CI). Sylvester agrees and
they sit down for a chat to set the threshold. During this conversation, Sylvester
reveals that he didn’t know about phantom limb pains and how distracting they
can be, and hadn’t considered that he might still need to be moved around to
prevent bed sores even without his limbs. Sylvester finds these possibilities
troubling and acknowledges this. Notwithstanding, Sylvester still wants to go
ahead. The surgeon then informs Sylvester that he will have to meet a very high
threshold of competence in order to be entitled to proceed. Sylvester agrees
with the surgeon and is willing to have his competence tested on those terms.

As in Verruca and Ear-Pointing, assessing Sylvester’s competence will require the
surgeon to ask him questions to check for delusional beliefs and challenge Sylvester’s
answers to see whether his follow up explanations indicate he is exercising the three
CCs. The surgeon should also propose alternative ways of achieving his goals (e.g.
using a flotation tank 17 with screens on the ceiling to make it feel like his body has
disappeared while he trades stocks) and question Sylvester’s reasons for rejecting these
possibilities. The surgeon should also discuss the variety of different ways in which
amputees relate to their bodies with Sylvester, asking him how he’d feel if any of these
eventualities materialised.
Establishing that Sylvester can meet the very high threshold agreed upon,
however, requires more exhaustive testing than this. In cases like Quadruple
Flotation tanks are lightless, soundproof tanks filled with skin temperature salt-water. Individuals who
float in them experience a loss of sensation of their body which allows them to focus on their conscious
minds. Some individuals take psychoactive substances before entering the tank to experiment with
alternate states of consciousness.
17
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Amputation, the surgeon should use formal psychological instruments and tests to
measure the extent to which Sylvester can exercise the three CCs (where they are
reliable).18 To test the capacity for knowledge, for example, Sylvester could be asked to
sort a series of statements phrased in different ways into groups based on whether they
express the same propositions, and/or take reading comprehension tests and answer
questions about the procedure. To check that Sylvester can meet a very high threshold of
instrumental rationality the surgeon could ask Sylvester to solve formal reasoning
puzzles, identify faulty syllogisms and/or play decision-making games. Finally, to
establish that Sylvester can exercise the capacity to form and revise a life plan, in
situations like Quadruple Amputation, it is appropriate for the surgeon to challenge
Sylvester’s plans and initiate a philosophical discussion about what is truly valuable in
life. In this conversation arguments aimed at showing why Sylvester is making a
mistake should be raised, hypothetical scenarios should be considered to better
understand why particular courses of action might be valuable, and solutions to these
hypothetical problems should be discussed. For example the surgeon might ask
Sylvester how he would manage to communicate if his vocal cords got damaged and
what he would do if his stock trading business ceased to interest him 20 years down the
line.
In summary, when an individual wishes to do something that is very risky for
them, conversational forms of competence assessments should be complemented with
the use of formal psychological instruments and tests. Moreover, when the stakes are
high, it is important that the surgeon (or whoever else is doing the CI) should engage in
direct and rigorous questioning of the coherence of Sylvester’s values and rankingprinciples, asking for justifications for these beliefs.

There are a number of psychological instruments that are used to assess competence; however, their
empirical reliability is disputed. Some of the most widely used of which are: the MacArthur Competence
Assessment Tool -Treatment (MacCAT-T), the Hopkins Competence Assessment Test (HCAT), the
Capacity Assessment Tool (CAT) and the Mini-Mental State Examination. These instruments all use
slightly different conceptions of what competence is and have different procedures to measure it. As a
consequence, they yield different judgements as to whether someone is competent. If formal instruments
are used in competence assessments, hence, they should be used in tandem with conversation-based forms
of competence assessment.
18
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4.3. Epistemic Injustice
In the preceding discussion of Verruca, Ear-Pointing and Quadruple Amputation,
I assumed both that the parties to the transaction were treating each other fairly during
the process of CI, and that the person conducting the competence assessment possessed
the skills needed to do so. In the real-world, however, these assumptions are untenable
for two reasons. Firstly, there is evidence to suggest that many practitioners who
conduct competence assessments do not always possess the knowledge necessary to
assess capacity properly (Jackson and Warner 2002, Evans Warner and Jackson 2007).
Some practitioners even erroneously believe that having been diagnosed with a
psychiatric illness is, in and of itself, evidence of incapacity (Moye et al 2006 p.1056).
Regrettably, this lack of awareness of how to conduct capacity assessments is still
widespread, with a House of Lords committee finding that there was widespread
ignorance of the provisions of the Mental Capacity Act 2005 as late as 2013 (Keene
2015 p.148). As a result of this, practitioners may fail to adequately recognise people’s
competence.
Secondly, in the real world, practitioners who conduct competence assessments
may not conduct them fairly. Their working arrangements, for example, may not allow
them the time to do so properly, the result being that competence assessments are rushed
and potentially biased or inaccurate (Etchells et al 1999, Moye et al 2006 p.1069).
Practitioners may also suffer from cognitive biases which lead them to (unjustifiably)
consider certain segments of the population less competent than they actually are.
Furthermore, some practitioners conducting competence assessments may not take the
process as seriously as they should.
The upshot of all this is that some individuals who are competent may be wrongly
deemed incompetent and vice-versa. As a result, competent people will be denied their
Complete Rights against Interference (RCI + RTBI + RPBI), and incompetent patients
the protection from harm they are owed. To mitigate these two problems, a multitude of
complementary measures are required. First and foremost, practitioners need to be
trained more consistently on how to conduct competence assessments to ensure that
people are treated fairly. To this end, people conducting CI need to be taught how to
disclose information in an understandable fashion (to avoid people being considered to
lack understanding in virtue of the fact the practitioner explained information poorly),
how to make people feel at ease (to avoid turning CI into a confrontational situation
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which will make assessing competence harder), how to moderate the speed and volume
of their disclosure to suit the patients needs, how to ask questions in such a way as to
encourage participation from the person being assessed, and how to notice (and mitigate
the effects of) their own cognitive biases. In cases where the threshold a person has to
meet is very high, the practitioner will also need training on how to use standardised
competence assessment tools, how to interpret the results they yield, how to conduct
philosophical discussions about the nature of what is valuable and how to construct
normative arguments. Admittedly, these are difficult skills to acquire and some
practitioners may not be able to learn them all. When this is the case, conducting a
thorough competence assessment may require the help of expert practitioners, making
the task of establishing competence a joint enterprise.
However, training alone is unlikely to guarantee fair competence assessments. To
ensure these standards are enforced, independent advocacy services are needed.
Advocates can help the person whose competence is being assessed present their
viewpoint to the practitioner, provide oversight over the process of competence (Bartlett
2008 p.437), and request justifications of and evidence for the practitioner’s decisions.
One way in which independent advocates may be especially helpful is in mediating
disagreements about the height of the threshold the person must meet to be deemed
competent to proceed. Furthermore, the use of second opinions and wider review bodies
such as institutional ethics review boards can provide guidance and oversight of
particular decisions, thus helping enforce standards consistently (Keene 2015 p.154).
To summarise, in this section I have provided answers to two questions. The first
is: how is the height of the threshold established? I have argued that establishing the
height of the threshold requires a two-way conversation between the practitioner
conducting the competence assessment and the person submitting to it. The purpose of
this conversation is establishing what the person whose competence is being assessed
values and how this interacts with the planned procedure. To do this, the person
submitting to CI must disclose what they value to the practitioner who, in turn, must
disclose information about the planned procedure to ensure that potential trade-offs
between values are made salient. The second question I have considered in this section:
is how do we establish people have met the threshold? In general terms, doing so
requires inquiring into the extent to which people possess the three CCs (i.e. knowledge,
rationality and a life plan). In the easiest cases, this can be done relatively quickly in an
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informal conversation by asking the person to recall information disclosed to them and
checking they are not basing their decisions on delusional beliefs. As the threshold is
increased, however, more formal conversations are required. In cases where the person’s
proposed course of action is potentially very harmful to them, establishing that someone
can meet the threshold will require the use of formalised psychological instruments and
in depth philosophical discussion about the nature of what is valuable. Now that we
have an explanation of how to apply the risk-sensitive account, it is time to move on to
the final task of this section: defending risk-sensitive competence from objections.

5. Objections
There are two potential objections to a risk sensitive account of competence. The
first is that risk-sensitive accounts imply that competence is asymmetrical (i.e. that one
can be competent to accept a treatment, but not to refuse it), when it is actually
symmetrical (i.e. being competent to accept always implies being competent to refuse).
The second objection levelled against risk-sensitive accounts is that, although risk
should play a role in competence assessments, it does so by giving us reason to check
competence more thoroughly, as opposed to raising the threshold the individual must
meet. In this section I take up these two objections in turn.

5.1 Asymmetrical Competence
The first problem with risk-sensitive accounts of competence is that they have the
implication that, when the level of risk involved in accepting a course of action is
substantially lower than the level of risk involved in rejecting it, people can be
competent to accept but not to refuse. This is in contrast to symmetrical accounts of
competence, which hold that if someone is competent to say yes, they must also be
considered competent to say no.
The basic idea behind the objection to asymmetrical competence is that there is
only one decision (saying ‘yes’ or ‘no’ to the treatment) and, therefore, considering
someone competent to take one course of action but not the other is an empty form of
freedom (Buller 2001 p.106). According to detractors, asymmetrical competence
essentially amounts to saying ‘You can say either yes or no. But if you say no we will
ignore you and proceed as if you said yes anyway’ (Wilks 1999 p.158). In other words,
it essentially amounts to Permanent Blocking Interference (PBI). The result is that little
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is left of people’s ability to live their own lives as they will only be protected from noninterference in one of the two scenarios. As a consequence, demonstrating competence
will not serve the function of protecting people’s pursuit of unpopular courses of action
free from interference.
The problem with this objection is that it relies on a dubious premise: i.e. the idea
that there is only one yes/no decision and that, therefore, closing off one of the options
amounts to requiring the person perform the other. Now, whether we consider a
situation one in which there is a single ‘yes-no-decision’, two decisions (one ‘yesdecision’ and one ‘no-decision’) or more (a ‘yes-decision’, a ‘no-and-do-X-insteaddecision’, and a ‘no-and-do-Y-instead-decision’) is a matter of how we choose to
describe the situation. Once we recognise this, the objection against asymmetrical
competence loses much of its force, as it is no longer obvious that someone being found
incompetent to choose one way amounts to requiring them to choose in any particular
way. In other words, on a risk-sensitive account of competence, being found
incompetent to make a particular choice reduces the scope of that person’s options,
which is not always the same as requiring they accept a particular course of action. To
illustrate:

Hairless: Bob wants to have all of his hair removed from his body so decided to
visit his doctor. Bob knows that one of the most striking side-effects of
chemotherapy is the hair loss it leads to, which leads Bob to request a short
burst of chemo to get rid of his hair. This, however, is very risky for Bob
because, being a self-indulgent sybarite, one of his greatest fears is appetite
loss. Bob agrees that this is the case but would like to proceed anyway and
submits to Checking Interference (CI) to prove his competence. Over the course
of the conversation it becomes apparent that Bob cannot demonstrate he possess
the three CCs to the extent necessary to meet the threshold and he is deemed
incompetent to have chemo to remove his hair.

Now, the fact that Bob is deemed incompetent to take chemotherapy drugs for hair
loss doesn’t mean that Bob will be forced to take any particular course of action. Bob
can leave the doctor’s office and shave off all his hair, use hair removal creams, request
laser hair removal, and/or improve his ability to demonstrate he can exercise the CCs
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and go back for a second consultation to get the chemotherapy (among other options).
Being found incompetent to take chemotherapy drugs, hence, needn’t mean that Bob is
precluded from living a hairless life or that has no freedom to choose.
What is true on a risk-sensitive account, however, is that it will be harder for
people to act against their previously expressed values than to act in accordance with
them. In Hairless, for example, the competence threshold Bob had to meet was raised in
response to his expressed commitment to indulging in luxurious foods. Not allowing
him to proceed with his chemotherapy hair loss plan seems to require Bob live in
accordance with his past values, thereby precluding him from changing his mind. This,
the objection continues, interferes with Bob’s ability to revise his life plan; making it
incompatible with respect for persons.
My response to this worry is to accept that, indeed, adopting a risk-sensitive
account of competence makes it harder for people to act against their previously
expressed values and deny that this is incompatible with respect for persons. Although
Bob is precluded from acting against his previously expressed values on this occasion,
he is not thereby precluded from changing his mind. Bob will only be precluded from
taking medications that alter his appetite for luxurious foods as long as he still cares
about that. Raising the thresholds as response to subjective risk, therefore, involves a
measure of weak paternalism. On a weak-paternalist stance, interference is only
permissible to stop people taking inappropriate means to satisfying their goals. Weak
paternalism can be contrasted with strong paternalism, which licences interference with
people’s choices when they pursue ends that are not objectively valuable, regardless of
whether the person being interfered with actually values them (Birks 2014).
Whilst strong-paternalism is incompatible with respect for persons, weak
paternalism is not. The reason is that using the individual’s own values to determine the
height of the competence threshold, doesn’t preclude people from living their own lives,
whereas raising the threshold as a response to values the person may not share does. In
Hairless, what Bob is being stopped from doing is harming himself as a result of his
own incompetence, which is required by our duty to prevent harm. Importantly, this is
not the same as him being completely precluded from pursuing a particular course of
action. On a weak-paternalist stance, if Bob genuinely changed his mind, the threshold
of competence he would have to meet would be lowered. This is not the case on a
strong-paternalistic stance, where Bob changing his mind is irrelevant to the height of
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the threshold he must meet (as it is set in light of the objective value of a particular
course of action). Moreover, on the account I have been defending, if Bob can present
evidence of him changing his values, he will be entitled to re-apply to have his
competence retested. As a consequence, he may be deemed competent at a later date
even if the extent to which he can demonstrate he possesses the CCs remains constant.
Given that Bob still has the option of changing his mind, not granting him a Complete
Right against Interference (RCI + RTBI + RPBI) in Hairless is compatible with
respecting his ability to revise his life plan. In summary, asymmetrical competence does
not directly preclude people from engaging in risky courses of action, it just makes it
harder for them to act against their previously expressed values.

5.2. Greater Care:
The second objection levelled against the risk-sensitive account is that it
misrepresents the role risk ought to play in a theory of competence. On the account I
have been defending, we always have an obligation to ascertain whether someone is
competent enough to engage in self-harming actions. The difference between cases with
higher thresholds and those with lower thresholds is that ascertaining whether someone
is competent is harder in the former than in the latter. In other words, on my account the
level of risk directly determines the height of the threshold an individual must meet.
On the alternative view, (the ‘greater care view’) risk plays a different role. The
basic idea is that there is a single fixed threshold of competence which is applied more
rigorously in riskier cases. On this account, the difference between Verruca, EarPointing, and Quadruple Amputation isn’t that people are being held to thresholds of
different heights, it is merely that greater evidence of people meeting the threshold is
required in riskier cases (Cale 1999, Wicclair 1999). Whereas in Quadruple Amputation
the surgeon must gather lots of detailed evidence of the person’s competence (Wicclair
1999 p.153), in Verruca, the standard can be applied less carefully. On this
interpretation, full competence assessments are reserved for those individuals who wish
to pursue riskier courses of action. In cases where there is less at stake, proxies for what
one is actually testing for can be used. In Verruca, for example, the dermatologist could
be interpreted as using the proxy ‘able to paraphrase information disclosed’ to stand in
for what they are really testing for: i.e. that the person possesses the capacity to acquire
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knowledge to the extent necessary to be deemed competent. To illustrate how this
works, it will be useful to consider an example:

Border: Country A has a formal procedure to control immigration. Migrants
must meet a series of conditions X, Y and Z in order to be allowed to settle in
the country. However, due to resource constraints, the standard has to be applied
selectively as not everyone can be tested carefully. As whether or not people
meet conditions X, Y and Z cannot be ascertained simply by looking at people,
border guards use an easily identifiably proxy which picks out the people who
are likely to not meet the standard. Individuals who satisfy the proxy value are
then tested on whether they meet conditions X, Y and Z. If they do, they are
allowed to settle.

According to the ‘greater care’ view, what is happening in this case is that one
standard (i.e. do they possess X, Y and Z) is being applied more carefully to those
individuals who are unlikely to meet it (as identified by a proxy value), allowing the
people who do seem likely to meet it to go through without having their eligibility
checked. I believe this reconstruction of what is happening fails. The reason is that
applying a standard more carefully in some instances than in others just is applying a
higher standard. In Border, people who are tested will be allowed to settle based on
whether or not they meet the formal standard (X, Y and Z), and those not tested will
only have to meet the proxy standard ‘not worthy of being tested’. Given that these
standards are not equally demanding, there are actually two standards in operation, not
one being applied more or less rigorously. What is happening in Border is that
individuals who do not get a full immigration test are actually being held to a lower
standard than those who are being tested. People who can satisfy the proxy value ‘not
worthy of being tested’ may, or may not, possess the characteristics that would entitle
them to settle. The point is we cannot know unless people are actually tested. As a
consequence, we can’t say that everyone has been asked to meet the same standard of
competence.
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6. Conclusion
In this chapter the goal has been to provide an account of competence to explain
how individuals who are subjected to Checking Interference (CI) and Temporary
Blocking Interference (TBI) can re-ground their Complete Rights against Interference
(RCI + RTBI + RPBI).
On the account I have been defending, the height of the competence threshold an
individual must meet is set according to the level of risk involved; where risk is
determined with reference to the values of the person being interfered with. In requiring
the use of the individual’s own values to set the height of the threshold, a risk-sensitive
account of competence protects people from the prevailing views of their society,
allowing them to engage in self-harming behaviours free from interference. An
important implication of assessing risk in this way is that individuals for whom a
particular BMP is not risky need only meet a low threshold of competence, whereas
people who stand to lose more from their pursuit of BMPs will have to meet more
demanding thresholds of competence. In other words, risk-sensitive accounts of
competence make it harder for people to act against their own previously expressed
values, making them a form weak paternalism.
Given that what people value cannot be ascertained without asking them,
establishing the height of the threshold will require asking the person being interfered
with some questions about their life plans. In order to ensure that relevant values don’t
get missed, practitioners conducting competence assessments must also disclose
information about the procedure. Once the height of the threshold has been agreed upon,
the next step in assessing someone’s competence is determining whether they can
actually meet the threshold. On a risk-sensitive account of competence, what this entails
will depend on how risky the proposed course of action is. In easier cases, people can
demonstrate they are competent enough to proceed with a Complete Right against
Interference (RCI + RTBI + RPBI) in informal conversations by, for example, showing
they are able to recall and paraphrase information. As the threshold rises, however, more
is required to demonstrate competence. In cases where the threshold is very high (such
as Quadruple Amputation), demonstrating competence can require being able to pass
formal reasoning tests, multiple interviews with different practitioners and
demonstrating the ability to reflect philosophically on the nature of what is valuable.
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Part III: Applying the Normative Framework
According to the Agency Approach to the ethics of BMP, under normal
circumstances respect for persons requires we grant people Complete Rights against
Interference (RCI + RTBI + RPBI). This cluster right protects people from Checking
Interference (CI) aimed at ascertaining whether they are competent, Temporary
Blocking Interference (TBI) aimed at delaying the completion of their plans, and
Permanent Blocking Interference (PBI) aimed at completely precluding them from
pursuing a particular course of action.
This, however, isn’t always the case. Should people threaten to seriously harm
others, bystanders are entitled to interfere to preclude them from doing so. In most
cases, this will require engaging in Temporary Blocking Interference (TBI). However,
where people continuously pose a serious threat to others, Permanent Blocking
Interference (PBI) is permissible. When people threaten to destroy their own agency,
they should be subjected to Checking Interference (CI) to ascertain whether they can
meet a very high threshold of the Core Capacities (CCs). If they can, they should be
entitled to proceed with a re-grounded Complete Right against Interference (RCI +
RTBI + RPBI). In cases in which people threaten to harm themselves, bystanders are
entitled to intervene to ascertain whether the person is competent (CI). If the person
subjected to CI can demonstrate they possess the three CCs (i.e. knowledge, rationality,
and a life plan) to the extent necessary to meet a risk-sensitive threshold, they too ought
to be entitled to proceed with a re-grounded Complete Right against Interference (RCI +
RTBI + RPBI). In summary, whilst soft-paternalistic measures are compatible with
respect for persons, hard paternalistic measures such as directly engaging in PBI are not;
the reason being they are not sensitive to the value of people’s agency.
The task of Part III of the thesis is applying this normative framework to the way
in which we currently regulate medical technology. In the examples discussed in
Chapter 2 and 3, practitioners were perfectly happy to help people have their tonguesplit and provide voluntary amputations to people who could demonstrate they were
competent. When people try to pursue BMPs in the real world, however, things are not
as easy for them. Should someone request a voluntary amputation from a physician,
they will likely find that the physician is unwilling to provide the requested procedure.
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If they can’t succeed in getting a qualified medical professional to help them pursue
their plans, they will have to visit an unlicensed and unregulated Body Modification
Specialist instead. In other words, they will have to pursue their goals illegally. The goal
of Part III is showing that respect for persons requires we liberalise access to medical
technology so as to enable people who wish to engage in BMPs to do so legally with the
help of qualified and trained practitioners.
The argument of Part III is divided into two chapters. In Chapter 4 I start by
introducing the idea of the medical monopoly and outline how its existence precludes
people from accessing the medical technology they need to perform BMPs. The second
step of the argument is showing that the existence of the medical monopoly is
incompatible with respect for persons and that, as a consequence, we ought to abolish it.
In the final sections of Chapter 4, I propose an alternative system of liberalised access.
The crux of this proposal is that we ought to create two new licensed professions: Body
Modification Specialists (BMSs) and Recreational and Experimental Drug Advisors
(REDAs). In Chapter 5, I consider two problems associated with the medical monopoly
and outline how the Agency Approach can be extended to deal with them. These two
problems are: i) the possibility that liberalising access to drugs will result in addiction,
and ii) the possibility that people may engage in BMPs on the basis of false empirical
beliefs.

116

Chapter 4: The Medical Monopoly
In many jurisdictions across the world, physicians are granted a legal monopoly
over the use of certain forms of medical technology. In Japan, for example, the law
criminalises tattooing without a medical licence as only physicians are entitled to use
needles to pierce the skin. Although the laws in the UK allow tattoo artists to practice,
there are forms of medical technology which only physicians are entitled to use legally.
As the case of Brendan ‘Dr Evil’ McCarthy (R v BM 2018) recently demonstrated, in
the UK non-physicians cannot claim a defence of consent for any charges of wounding,
actual bodily harm or grievous bodily harm levelled against them for performing
procedures such as tongue-splitting and ear removals (regardless of whether they
actually got morally transformative consent).
So long as the state grants physicians exclusive control over medical technology,
people who wish to engage in BMPs that are counter to the goals of medicine will be
precluded from doing so. This, I argue, is incompatible with respect for persons. As a
consequence, we ought to abolish the medical monopoly, thereby granting access to
medical technologies to a wider group of people for them to pursue a wider variety of
projects. The argument of this chapter will proceed as follows. Section 1 is devoted to
expanding on what the medical monopoly is. Using UK law as an example, I show how
the state grants the medical profession an exclusive right to control who can use medical
technology, how it is used and, by extension, what forms of medical technology are
available on the market. In section 2, I expand on the claim that the medical monopoly
is incompatible with respect for persons by showing how its existence violates the
Complete Rights against Interference (RCI + RTBI + RPBI) of those who engage in
BMPs. In section 3, I argue that this gives us reason to abolish the medical monopoly by
creating two new licensed professions: Body Modification Specialists (BMSs) to
perform BMPs which involve puncturing or cutting the skin or body (e.g. scarification,
branding, insertion of hardware under the skin), and Recreational and Experimental
Drug Advisors (REDAs) to market drugs and advise clients on consumption, effects,
and safe dosages. In section 4, I outline what a world without the medical monopoly
would look like, discussing the sorts of training BMSs and REDAs need to practice
their trades safely before turning, in section 5, to outlining how a typical transaction
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with a physician, BMS and REDA would work under a regime of liberalised access.
With an outline of the argument that follows, it is time to turn to explaining what the
medical monopoly is.

1. The Medical Monopoly
In the UK, the state currently grants physicians and associated healthcare
professionals a medical monopoly (Savulescu, 2007, Savulescu and Schuklenk 2017,
Illich 1975 and 1976, Gladstone 1993, Cholbi 2015 and 2018, Athanassoulis 2006). By
medical monopoly, I mean the web of legal entitlements that grant medical
professionals exclusive licences to both use certain forms of medical technology and
perform certain procedures without being vulnerable to prosecution. The state grants the
medical profession as a whole monopoly control over the use of medical technology by
granting them rights to control who can use medical technology legally and how those
entitled to use it can use it. Granting the medical profession the power to control how
technology is used, in turn, affects what forms of medical technology are researched and
available for purchase on the market. The task of this section is to explain in greater
detail what the medical monopoly is and how it gives physicians monopolistic control
over access to medical technology.
The first way in which the state grants the medical profession monopolistic
control over medical technology is by limiting who can use it legally. In the UK, the
Medical Act of 1983 grants the General Medical Council (GMC) the power to issue and
revoke licences (Medical Act 1983 c29) to practice. Without a licence to practice
granted by the GMC, any form of cutting another person opens up the ‘cutter’ to
charges of wounding, actual bodily harm and grievous bodily harm ([1981] QB 715,
[1981] EWCA Crim 1). Under current UK statutory law, an individual cannot give valid
consent to another to perform surgery unless that other person possesses a medical
degree; as ‘reasonable surgical interference’ is one of the recognised exemptions to the
fact that a defence of consent cannot be used against charges of wounding, assault,
actual bodily harm and grievous bodily harm. As mentioned previously, this judgement
was recently confirmed by the prosecution of Brendan ‘Dr Evil’ McCarthy in R v BM
[2018]. In 2017, McCarthy was charged with three counts of wounding with intent to
cause grievous bodily harm and three counts of grievous bodily harm for performing a
tongue-splitting, an ear removal, and a nipple removal (all of which were consensual)
118

without possessing a medical licence (Bansal 2018, Beetham 2018). After having pled
guilty to three charges of grievous bodily harm, on the 21st of March 2019 McCarthy
was sentenced to 40 months in prison.
As well as granting the medical profession a monopoly on surgical procedures, the
state also grants the medical community an exclusive right to use prescription
medications. Doctors and other health professionals (such as pharmacists) act as gatekeepers for access to these pharmaceuticals (The President’s Council on Bioethics 2003
p.262, Jackson 2012 p.3, Flanigan 2012 p.586, Kreiner 1995 p.58), positioning
themselves as judges of their proper use. Under the Human Medicines Regulations 2012
(SI 2012/1916) c214, for example, it is an offence to sell or supply prescription only
medications except in accordance with a prescription signed by an appropriate
practitioner. Appropriate practitioner normally means a physician, however some other
medical professionals like nurse practitioners have independent powers of prescription.
If the prescription medication is either a controlled substance under Schedule II of the
Misuse of Drugs Act 1971 or prohibited under the New Psychoactive Substances Act of
2016, mere possession without intent to supply is also an offence. As a consequence,
some drug users and suppliers end up being imprisoned (Ginsberg 1966, Battin et al
2008 p.140). Those users who don’t end up in prison can still end up suffering adverse
consequences associated with having a criminal record such as being precluded from
working with children and vulnerable adults. As a consequence of these legal
arrangements, tattoo artists, piercers and Body Modification Specialists (BMSs) are
currently not allowed to use local injectable anaesthetics (Beswick 2013 p.14). In
practice, this means that people who wish to engage in BMPs such as tongue-splitting
have to suffer pain not associated with conventional surgery.
In summary, by giving physicians (and not all moral agents) the power to insulate
themselves from criminal charges when performing ‘surgical’ procedures (such as
tongue-splitting) or the distribution of pharmaceutical products, the state legitimises the
barriers to entry (i.e. possessing a medical licence) that the profession has erected
around their entitlement to use certain technologies.
Through limiting who can use medical technology, the state also grants the
medical profession monopolistic control over how the technology is used. As licences to
practice are granted through professional societies such as the General Medical Council
(GMC) on the condition that those who possess them meet certain requirements,
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physicians as a group exercise control over the behaviour of individual members. An
example of this control are the limitations set on cochlea implants. Cochlea implants are
electronic medical devices that replace the function of the damaged inner ear. Unlike
hearing aids (which make sounds louder), Cochlea implants bypass the damaged parts
of the ear and transmit sound signals directly to the brain. By bypassing the normal
hearing process, cochlea implants can theoretically enable individuals to hear sounds
that people with organic hearing devices would not be able to, such as ultrasound. Due
to the existence of the medical monopoly, however, cochlea implants can only be
adjusted to pre-determined settings by medical experts (Park 2014).
The first way in which the profession as a whole controls the conduct of
individual members is by overseeing the academic qualifications which are needed to
acquire a medical licence. In the UK, the Medical Act 1983 grants the GMC the power
to oversee medical education at UK universities, allowing them to determine which
institutions can hold qualifying examinations (Medical Act 1983 c4), set the standards
qualifying graduates must meet, control the length of the training (Medical Act 1983
c5), and appoint inspectors to visit educational institutions. During this long and
arduous training process aspiring young doctors are required to learn both the theory of
medical science and, through the internship process, the practice of medicine in clinical
situations. As a consequence of their intensive training, graduates internalise the norms
of medical practice and uphold them when they are finally allowed to practice
independently.
The second way in which the medical profession controls how medical technology
is used is by making continued possession of a medical licence conditional on practicing
according to certain standards. As continued possession of a licence is dependent on the
physician fulfilling the obligations their professional societies impose, the medical
profession as a whole can determine the boundaries of legitimate practice and penalise
those who stray beyond them. In the UK, the Medical Act 1983 gives the GMC the
power to issue codes of professional conduct and medical ethics (c35), determine
whether particular professionals are fit to practice, and suspend those professionals who
fail to comply with their professional obligations (as interpreted by the GMC).
The main professional obligation physicians have is the duty to use their technical
skills to provide health benefits to people who request their services (Zucker and Zucker
1997 p.8, BMA 2012 p.549, Savulescu and Momeyer 1997, Garcia 2007 p.15,
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Pellegrino and Thomasma 1988, Clark 2003, Maclean 2009, Brassington 2006 and
2007, Have 2000, Stemsey 2006, BMA 2007, Schramme 2015 p.109). This duty to
benefit patients in health-related ways is grounded in the internal morality of medicine,
the telos of which is health. This is most obvious in the practice of clinical medicine,
which centres around a healing relationship between the person afflicted by an illness
and the individual who professes to heal (Pellegrino 1987). In the context of this
relationship, physicians are duty-bound to further the health of the people who request
their services (Kass 1975) by providing evidence based treatment. An important
corollary of the duty of beneficence is the duty not to harm patients by exposing them to
health risks for no countervailing health benefit. As a consequence, physicians are duty
bound to refuse to provide services which run counter to the goals of medicine (Wicclair
2000, Curlin et al 2007) and, therefore, they cannot be forced to provide any treatment
requested by patients (Williams 2000, Blustein 1993, Cowley 2016).
There are some notable exceptions to medicine’s focus on health. Cosmetic
surgeons perform a number of non-health based BMPs like rhinoplasties, breast
implants and liposuctions with the goal of enhancing people’s aesthetic. As cosmetic
surgery has been allowed to flourish, this could be seen as an indication that medicine as
a whole isn’t committed to the goal of health.
This, however, is not the case. The existence of non-health based BMPs within the
boundaries of the profession is an inconsistency in current practice, one that clashes
with the general obligation of physicians to promote people’s health. The use of medical
technology by doctors to enhance people’s beauty has been continually subject to
dispute in the medical profession at large (Miller, Brody and Chung 2000). Cosmetic
medicine as a field has struggled to gain recognition since the facial reconstruction
techniques developed following WWI were applied to alter the faces of individuals who
had not suffered battle wounds. The goal of these original facial reconstructions was
twofold. The first aim was to help victims of shrapnel wounds perform physiological
functions such as eating and breathing. The second aim of facial reconstruction was to
help those who had served re-integrate into society by making their wounds less
noticeable. In other words, the operations aimed to restore as much physical and social
functionality as possible.
Whilst restoring normal functionality to wounded soldiers was the proper domain
of medicine, the beautification of individuals without severe facial deformities was
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considered an illegitimate use of medical technology. In many cases, these objections
have been overcome and procedures like rhinoplasty or mammoplasty have become
relatively commonplace. The important point to note is that although cosmetic surgeons
perform some non-health based BMPs, there are other forms of BMP they do not
provide (such as scarification or branding). As a consequence, the medical profession as
a whole still exercises control over what the technology is used for, excluding some
practices from the bounds of legitimate medicine.
In summary, the state grants professional associations such as the General Medical
Council the power to control medical education, issue professional codes of practice,
and revoke the licences of professionals who act against the internal morality of
medicine. Given that only those in possession of a licence granted by the GMC can
practice medicine legally, professional associations have an exclusive entitlement to
determine how medical technology is used.
The combined effect of granting the medical profession monopolistic entitlements
to determine both who can use medical technology and how it is used, is that research
into medical technology centres around promoting, maintaining and restoring people’s
health. In other words, the medical monopoly is not limited to the practice of clinical
medicine, it also extends to cover bio-medical research on human subjects.
This can be seen in canonical statements of medical research ethics such as the
Helsinki Declaration or the Nuremberg Code, which explicitly state that the goal of
medical research is human health. Article 14 of the Helsinki declaration, for example,
states: ‘Physicians who combine medical research with medical care should involve
their patients in research only to the extent that this is justified by its potential
preventive, diagnostic or therapeutic value and if the physician has good reason to
believe that participation in the research study will not adversely affect the health of the
patients who serve as research subjects’ (World Medical Association 2013).
Article 2 of the Nuremberg Code (1947) also aims to separate legitimate human
research from non-legitimate research: ‘The experiment should be such as to yield
fruitful results for the good of society, unprocurable by other methods or means of
study, and not random and unnecessary in nature.’ When this article is read in light of
Article 6, it becomes clear that the Nuremberg Code is intended to preclude people from
pursuing research not aimed at improving human health. Article 6 states that ‘The
degree of risk to be taken should never exceed that determined by the humanitarian
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importance of the problem to be solved by the experiment’ (1947). It seems unlikely
that this condition will be met for research which exposes patients to health risks in the
pursuit of non-health based goals.
Moreover, as healthcare professionals are the only people entitled to use medical
technologies such as pharmaceuticals or implantable medical devices without being
vulnerable to prosecution, there isn’t a market for medical technology which does not
aim to further the goals of medicine. As a consequence, there is little research into either
alternative uses of existing technologies (e.g. the use of strong hallucinogens to combat
addiction (Nutt 2012 p.299)) or the use of drugs such as Modafinil as cognitive
performance enhancers) or the development of new forms of medical technology (such
as Tim Cannon’s Circadia). 19
When non-therapeutic research is allowed, it is usually only allowed as a tag-on to
therapeutic research. The idea behind these limitations is that, if the participants were
undergoing surgery anyway, there is no extra risk involved in pursuing the research.
Therefore physicians who perform them are not exposing people to unnecessary
medical harm and, as a consequence, aren’t violating their professional duties. To
illustrate: Dong Song, along with colleagues at the University of Southern California,
successfully boosted memory performance in research participants by stimulating the
hippocampus via electrodes. In 2006, a company called Biojewellery wanted to grow a
sample of bone tissue taken from a couple into a set of wedding rings. In both of these
cases, only individuals who had an independent reason for undergoing the procedure
where considered eligible. In Dong Song’s study, the 20 volunteers were all having
electrodes implanted in their brain to treat their epilepsy and, hence, had an independent
reason for undergoing the intrusive intervention (Hamzelou 2017 p.8). In the bonejewellery case, only couples who already needed surgery were being considered for the
trial (Brassington 2006 p.13).
To conclude, the medical profession benefits from a state backed monopoly over
the legal use of medical technology. In this section I have argued that the state upholds
this monopoly by granting professional societies such as the General Medical Council
the power to control who can use medical technology and how that technology is used.
Circadia is a bio-metric sensor which Tim Cannon had inserted into his forearm by body modification
specialist Steve Haworth in Essen, Germany. For more information watch Motherboard’s documentary
‘Experimenting with Biochip Implants’ available at: https://www.youtube.com/watch?v=clIiP1H3Opw
(Accessed 31/05/19)
19
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As a consequence of this, the state indirectly grants the medical profession control over
what forms of medical technology are researched and brought to the market for sale.
Now that we’ve got a better understanding of what the medical monopoly is and how it
limits the use of medical technology to physicians (and allied medical professionals
working under their direction), the next step in the argument for abolishing the medical
monopoly is showing why this is incompatible with respect for persons and their
Complete Rights against Interference (RCI + RTBI + RPBI).

2. The Medical Monopoly and Respect for Persons
The existence of the medical monopoly means that people who wish to use
medical technology to further goals other than health are precluded from doing so
legally. As much of the technology used by physicians can be put to other ends (such as
beauty or self-expression), granting them monopolistic entitlements to use it precludes
people from pursuing things they value by depriving them of the means they need to
achieve their goals. Individuals who wish to pursue BMPs not aimed at health,
therefore, will be subjected to PBI. As these prohibitions apply irrespective of whether
people are competent, upholding the medical monopoly requires subjecting people to
hard paternalism, which I argued above is incompatible with respecting them.
At its most basic, the problem with the medical monopoly is that it allows one
profession in society to impose their ordering of values on people who may not share
them (Kleinig 1983 p.109). Limiting the use of medical technology to physicians for the
purposes of health is incompatible with respect for persons because it is an expression
of a particular ordering of values which gives health a special weight among the projects
that could be pursued through the use of medical technology. Although BMPs are
pursued for a number of reasons (including health), many forms of BMP are pursued for
non-health based reasons. Moreover, the pursuit of BMPs often involves exposing
oneself to health risks (e.g. tissue damage, infection) for no countervailing health
benefit. This distinguishes BMPs from conventional surgery, which exposes individuals
to similar risks in order to reverse, avert, control or mitigate other more serious medical
harms. The lack of a countervailing health benefit makes physician involvement in
BMPs problematic in a way that their involvement with conventional surgery is not. As
physicians have a duty to refuse to provide services which are incompatible with the
goals of medicine (a category into which many BMPs fall) people who wish to engage
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in BMPs will find it difficult to find a sympathetic physician to perform these
procedures.
In the rare cases in which a qualified medical professional is willing to perform a
procedure which lies outside the realm of legitimate medicine, their attempts are often
thwarted by the profession as a whole. This is what happened to Robert Smith, a
Scottish surgeon who, in 1997, acceded to two requests for voluntary amputation by
patients suffering from Body Dysmorphic Disorder. The NHS trust where these
operations were performed put a stop to Mr Smith performing any more amputations;
despite Mr Smith waiving his fees and the patients paying for both the theatre time and
their hospital beds privately.
As a consequence of the medical monopoly, therefore, people who would like to
engage in forms of BMP not aimed at health (e.g. scarification, branding or the insertion
of RDIF or NFC 20 implants under the skin, the use of recreational drugs) cannot access
medical services or advice provided by physicians. In the UK, the only option available
to people who wish to engage in BMPs surgeons do not provide is to visit a Body
Modification Specialist (BMS). As BMSs do not usually possess medical degrees, and
are not licensed by the General Medical Council, they cannot insulate themselves from
charges of assault, wounding, actual bodily harm or grievous bodily harm when
practicing their trade.
This violates the Complete Rights against Interference (RCI + RTBI + RPBI) of
both the BMS and the person who wishes to have BMPs performed on them by not
giving appropriate weight to instances of morally transformative consent. With regards
to the Body Modification Specialist’s Complete Rights against Interference (RCI +
RTBI + RBPI), these are violated in virtue of the fact they can be subjected to criminal
proceedings in spite of them having engaged in a morally permissible transaction. The
result of this is that BMS who are caught performing BMPs such as tongue-splitting are
deprived of their livelihood and incarcerated (thus interfering with the pursuit of their
plans).
The reason why the existence of the medical monopoly is incompatible with
respecting the Complete Rights against Interference (RCI + RTBI + RPBI) of people

Near Field Communication (NFC) implants and Radio Frequency Identification (RDIF)
implants are used to store information which can be read by sensors. This is the technology used
in most people’s work-passes and contactless credit cards.
20
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who wish to have BMPs performed on them, is that it limits the set of people they can
give morally valid consent to. The power of consent is crucial to the success of people’s
life plans, as it allows them to alter the normative landscape of rights and duties,
conferring permissions and authorisations (Faden, Beauchamp and King 1986 p.278) to
others to act in ways normally proscribed by their Complete Rights against Interference
(RCI + RTBI + RPBI).
Being able to waive our rights, and thereby make the impermissible permissible
(Wertheimer 1996 p.90, Alexander 1996 p.166, Fried 2007 p.68-9, Manson and O’Neill
2007 p. 72), is as crucial to the success of our life plans as enforcing the rights we have
not waived. The reason is that many of the valuable activities we engage in require other
people to act in ways which, absent our consent, would be impermissible (e.g. sexual
relationships or surgical procedures). Not recognising people’s power to consent to
BMPs has serious consequences for the individual’s ability to live their own life as it
means that bystanders are entitled to interfere to prevent the suffering of harm. This
could result in an individual being precluded from pursuing their projects, as any form
of Checking Interference (CI) would lead to the conclusion that they are not consenting
to the procedure, making attempts to stop it from happening legitimate (PBI). Depriving
people of the power of consent to particular activities, therefore, is incompatible with
respecting the value of people’s agency because it restricts the range of projects they are
entitled to pursue free from interference; thus hindering their ability to live their own
lives in accordance with their own values.
It could be objected at this point that the existence of the medical monopoly does
not preclude people from modifying their own bodies (which respect requires we allow
them to do), it merely precludes other people from helping them modify their bodies.
This form of interference with our plans has been called indirect paternalism (Von
Hirsch 2008, Simester and Von Hirsch 2011, Schramme 2015 and 2013, Childress 1982
p.18) or impure paternalism (Dworkin 1972 p. 68). The central feature of indirect
paternalism is that penal measures are used ‘to alter the beneficiary’s environment so as
to remove a self-harming option’ (Simester and Von Hirsch 2011 p.166). In the case of
the medical monopoly, these prohibitions are those on cutting people or distributing
pharmaceuticals without a medical licence, the aim of which is to avoid people harming
themselves by using medical technology inappropriately (Simester and Von Hirsh 2011
p.185).
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The suggestion is that, whilst directly precluding people from using their own
bodies may be disrespectful, indirect paternalism, on the other hand, is not. One reason
why this species of interference with people’s plans could be seen to be less problematic
is that prohibiting the act of assistance instead of self-regarding act is compatible with
respecting people’s self-ownership rights over their own bodies, whereas directly
precluding people from modifying their own bodies themselves is not (Schramme 2015
p.108). This makes indirect paternalism a less intrusive form of interference. Another
reason why indirect paternalism may be preferable is that it doesn’t express
condemnation of the person who requests other people’s help to harm themselves (Von
Hirsch 2008 p.32) in the same way that directly criminalising the pursuit of BMPs
would. Thomas Schramme (2015 and 2013) argues that indirect paternalistic
prohibitions are not as problematic as direct interventions when an individual does not
possess a right to another person’s assistance or when the individual offering the service
doesn’t have a strong entitlement to do so (such as when the service is inherently
harmful or morally dubious).
Although there may be a difference between direct and indirect paternalism in
some circumstances, in the case of BMPs the distinction breaks down. Even if it is true
that people don’t have a right to another person’s assistance in the pursuit of BMPs, they
do have the right to access the means through which to do so. The existence of the
medical monopoly does not merely preclude Body Modification Specialists from
offering and accepting assistance, it also precludes people who wish to engage in BMPs
from accessing the means to pursue the projects by themselves (e.g. by prohibiting the
sale of recreational drugs). The medical monopoly as it currently stands, hence, cannot
be defended on merely indirect paternalistic grounds.
In conclusion, the existence of the medical monopoly is incompatible with the
requirements of respect because it precludes people who wish to engage in BMPs from
entering into consensual arrangements with Body Modification Specialists (BMSs). The
result is that the Complete Rights against Interference (RCI + RTBI + RPBI) of both
BMSs and the people they perform services for are violated. Having illustrated how
physician refusal, coupled with monopoly control over medical technology precludes
people from living their lives in accordance with their own values, it is time to turn to
arguing that this gives us reason to abolish the medical monopoly in favour of a regime
of liberalised access. To this task we now turn.
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3. Abolish the Medical Monopoly
In order to protect the Complete Rights against Interference (RCI + RTBI + RPBI)
of both Body Modification Specialists (BMS) and their clients, we must abolish the
medical monopoly. By liberalising access to both medical technology and the training
necessary to use it safely, those who wish to engage in BMPs will be able to do so
without the interference caused by the fact that, under current legal arrangements, only
physicians are entitled to engage in surgery or the administration of prescription
medications without being vulnerable to prosecution.
There are two main ways in which we could liberalise access to medical
technology. The more radical solution is dropping all licensing and prescription
requirements, allowing anyone to use any form of medical technology (both surgical
and pharmaceutical), on themselves or on others, without fear of prosecution. The less
radical solution to the problems caused by the medical monopoly, and the one I
advocate, is the creation of two new licensed professions: Body Modification
Specialists (BMSs) and Recreational and Experimental Drug Advisors (REDAs). Under
a regime of liberalised access, BMSs would be entitled to acquire licences to practice
BMPs which involve breaking the continuity of the skin (e.g. scarification) and REDAs
would be entitled to acquire a licence to distribute psychoactive substances for people to
use recreationally or for the purposes of self-experimentation.
The reason for preferring the licensing of BMSs and REDAs to complete deregulation is twofold. Firstly, it means we can ensure that all BMSs and REDAs are
trained in how to properly assess people’s competence before allowing them to proceed.
Secondly, licensing these practitioners is a way of ensuring that they are both
knowledgeable about the procedures and products they offer, and possess the skills
needed to practice their trades safely.
Body Modification Specialists are not currently trained in evidence based surgical
techniques. BMSs, like tattoo artists, undertake unregulated apprenticeships under more
experienced practitioners (Denton 2001 p.44, DeMello 2000 p.51). Whilst
apprenticeships do contain courses on infection control and health and safety practices,
there is currently little oversight or accreditation of these courses. There are currently
‘no nationally recognised or accredited training courses, standards for practice, agreed
knowledge and skills frameworks or arrangements for monitoring and reporting
professional competence’ (Beswick et al 2013 p.4). Some attempts have been made by
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the Tattoo and Piercing Industry Union to work with the Chartered Institute of
Environmental Health and Public Health England to create a Tattoo and Piercing
Guidance Toolkit (2013) which sets out standards of good practice when it comes to
tattooing and piercing.21 Although many of the BMSs working are competent at what
they do and have the skills necessary to perform BMPs safely, relying on an uncertified
system of apprenticeships is problematic from both the patient’s and practitioner’s point
of view. The lack of training is problematic for practitioners (and the industry as a
whole) as there is little opportunity for robust standards of good practice to emerge,
making it hard for people to choose the practitioners they wish to visit, and to ensure
they receive safe body modifications. The lack of surgical training for Body
Modification Specialists (BMSs) means those who wish to engage in BMPs have to
make do with lower standards of skill than, say, those who wish to have conventional or
cosmetic surgery (who can be helped by trained surgeons). Legalising access to medical
technology so that BMSs needn’t fear prosecution would enable the good practice and
safety standards already commonplace in the legalised piercing and tattoo market to
extend to other BMPs such as branding, scarification or the insertion of implants under
the skin.
In section 4, I outline in greater depth what sorts of training BMSs and REDAs
need to complete in order to acquire a licence to practice. For now however the
important point is that the reason for preferring licensing to complete de-regulation is
that licensing arrangements make it possible to ensure that practitioners are trained in
both how to determine whether people are competent to consent, and how to perform
the procedures they offer safely. In what follows, ‘abolishing the medical monopoly’
should be taken to mean ‘allowing (non-medical) practitioners to acquire licences to use
medical technology’.
There are two main objections to licensing Body Modification Specialists (BMSs)
and Recreational and Experimental Drug Advisors (REDAs). The first objection is that
licensing BMSs and REDAs isn’t really a solution to the problems caused by the
medical monopoly, for it merely gives another group of professionals undue influence
over our lives. One of the main problems with the medical monopoly is that it limits the

21

This Toolkit has also become the basis on which stars are awarded in the new Tattoo Hygiene
Rating System which scores establishments on a scale of 1-4. More information can be found at
http://www.tattooratings.co.uk (Accessed 31/05/19)
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legitimate uses of medical technology to the pursuit of health. As licences are granted
by the medical profession on the condition that the holder use medical technology in
particular ways, the medical monopoly grants medical professionals undue influence
over our lives. As health is only one of the goals that medical technology can be put to,
individuals who wish to engage in forms of BMPs that do not aim at health will be
precluded from doing so; finding themselves unable to find anyone who is both legally
entitled and willing to perform the procedures. Creating two new licensed professions,
the objection proceeds, merely pushes this problem back a step, giving BMSs and
REDAs undue influence over our lives.
Despite initial appearances however, licensing BMSs and REDAs is a solution to
the problems caused by the medical monopoly. In a world in which physicians have
licences to practice medicine, BMSs have licences to practice procedures such as
tongue-splitting, and REDAs have licences to distribute recreational and experimental
drugs, people who wish to use medical technology to pursue goals other than health will
not be precluded from doing so. The problem with the medical monopoly is that it
allows one group of professionals to determine the legal uses of medical technology,
rendering all other professionals vulnerable to prosecution. Under a system of
liberalised access this would no longer be the case, and individuals who wish to engage
in BMPs would have access to a wider variety of professionals willing to help people
pursue a wider variety of projects. Requiring that BMSs and REDAs acquire licences,
therefore, is not the same as re-establishing the medical monopoly. With the first
objection dismissed, it is time to turn to answering the second objection.
The crux of the second objection is that the creation of two new licensed
professions is unnecessary, as the problems caused by the medical monopoly can be
solved by requiring physicians perform BMPs. Moreover, given that there will likely be
significant overlap between the skills that BMSs would need to learn to acquire
licences, and the skills that qualified doctors already possess, requiring physicians to
perform these procedures seems the easier option.
Above, I argued that the problem with granting professional societies an exclusive
power to determine who can use medical technology is that it also allows them to
control how it is used. As a consequence, people who wish to engage in procedures like
scarification will be precluded from doing so legally and, therefore, risk having their
plans frustrated. On my account, the solution to this problem lies in changing the group
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of people who can use medical technology by allowing BMSs and REDAs to acquire
licences. However, this is not the only option. Instead of limiting who can use medical
technology, we could limit the medical profession’s power to determine how medical
technology is used by requiring that physicians perform BMPs. Michael Cholbi (2015,
2018), for example argues that, given that physicians benefit from a state backed
monopoly over the use of medical technology, they should not be entitled to control how
that technology is used. The basic idea is that when physicians have a monopoly over
the use of certain technology, allowing physicians to object to providing services they
disagree with essentially amounts to allowing them to decide for themselves
‘controversial moral matters for others under the auspices of ‘merely’ deciding for
themselves’ (Cholbi 2018 p.11).
Julian Savulescu and Udo Schuklenk also take this position, arguing that:

‘when doctors have a monopoly over a procedure like surgery, it is not a luxury
that they can choose to withhold on personal grounds. There are criteria around
justice, autonomy and interests that determine whether it is
provided’ (Savulescu and Schuklenk 2017 p.169)

Although requiring physicians to provide BMPs would solve the problem of
people not having access to the medical technology they need to pursue their goals,
there are a number of reasons why liberalising access to medical technology is a better
solution to the problems caused by the medical monopoly. The first reason is that
forcing physicians to provide services they object to is incompatible with respect for
persons. Professional societies are not amorphous collections of individuals; they have
internal rules, regulations, and procedures aimed at furthering their raison d’être. When
individual physicians join professional societies with codes of practice, respect for them
as individuals requires respecting their decisions to follow the professional code of
practice of the society to which they belong. This is due to the fact that associating with
others who share our purposes (Moles 2014), and binding each other to following codes
of ethics, is often an important part of being free to live one’s life. Exactly what rules
the professional society should have is not a matter to be negotiated between members
and the general public, it is a matter internal to the association and its teleological
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practice.22 In the case of physicians, it is up to them as a group to collectively negotiate
a shared understanding of the goals of medicine and enforce a code of practice (binding
on all members) governing how these goals ought to be pursued.
In summary, the reason we shouldn’t limit physicians’ rights to abstain from
providing services they consider to be counter to the goals of medicine is that this is
incompatible with respect for persons. It is, therefore, a big price to pay. Moreover,
given that we have other options, it is an unnecessary price to pay. As liberalising access
to medical technology doesn’t require forcing anyone to provide services they do not
wish to, granting BMSs and REDAs licences to practice is the preferable option.
The second reason why liberalising access if preferable to forcing practitioners to
provide requested services is that, although it may be the case that there is some overlap
between the skills needed to perform BMPs safely and those needed to practice
medicine, the set of skills are not identical. To illustrate, it will be useful to consider the
case of branding. Branding involves the infliction of 2nd degree burns 23 to the skin in
order to generate scar tissue (Denton 2001 p. 10). The success of a brand depends on the
skin being burnt long enough to scar visibly without giving people 3rd degree burns. 24
Once the design has been applied, the healing process needs to be delayed by adding
irritants to the wound, whilst still ensuring that it heals without getting infected. The
ability to monitor the healing process to ensure the right aesthetic results are achieved in
a safe way requires a good knowledge of how the skin reacts to trauma and the healing
process of burns. Importantly, this knowledge is distinct from the knowledge physicians
possess. When physicians treat burn victims, their goal is to ensure that the scars heal as
painlessly, quickly and invisibly as possible. As a consequence, they do not necessarily
possess the skills needed to aggravate wounds in a controlled manner.
Something analogous occurs with recreational drugs. Although physicians may
have biochemical knowledge of how psychoactive drugs function and what the risks of
consuming them are, there is relevant information they do not necessarily know,
In as far as physicians have an interest in their practice being relevant to society (and marketable to
clients) their elaboration of the goals of the profession is likely to be sensitive to the concerns of service
users. What the goal of the profession is taken to be, therefore, will be influenced by the physician’s
incentive to have someone pay them for their practice. The point is that, in principle, there is no reason
why physicians shouldn’t be allowed to object to themselves out of a job.
22
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2nd degree burns, sometimes called ‘deep dermal’ or ‘partial thickness’ burns, damage the epidermis
and the dermis and result in scarring. Once healed the damaged skin has a different colour.
3rd degree burns, sometimes called ‘full thickness burns’ damage the epidermis, dermis and subcutis
and result in blackening of the skin.
24
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including how taking these drugs feels. For example, on Psychonautwiki (a website
dedicated to documenting altered states of consciousness), 25 contributors have identified
and described over 200 distinct forms of altered consciousness, what chemicals were
used to produce them, and in what dosages. The goal is to create a terminology to
express the deeply personal experience of alternative ways of perceiving the world.
Given that the goal of recreational drug use is altering our perception of reality, this
information is as relevant to people deciding what drugs to take as information about
toxicology.
So, although there will be some overlap between the skills BMSs and REDAs
needed and those needed to practice medicine, these will not be identical. Whilst it is
true that some of the services BMSs and REDAs provide require skills that physicians
don’t necessarily have, for the most part they will require much less knowledge and
skill. The second reason allowing BMSs and REDAs to acquire licences to practice
BMPs is preferable to requiring physicians perform them, therefore, is that physicians
have a skillset that is both too narrow, and wider than is necessary.
To sum up, the reason the medical monopoly is incompatible with respect for
persons is that it precludes people from pursuing non-health based BMPs; thus
interfering with their ability to live their own lives. In order to respect both the people
who wish to engage in BMPs, and the physicians who want nothing to do with them, we
should abolish the medical monopoly; creating two new licensed professions: Body
Modification Specialists (BMSs) and Recreational and Experimental Drug Advisors
(REDAs). Creating two new licensed professions has the advantage that we can ensure
that practitioners are trained in both how to ascertain competence and how to perform
procedures safely. With the case for abolition concluded, the next step in the argument is
illustrating what a regime of liberalised access would look like. This is the task of the
remainder of the chapter.

25

For more details see: https://psychonautwiki.org/wiki/Subjective_effect_index (Accessed 31/05/19)
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4. Robertsville
To illustrate how the world would change if we abolished the medical monopoly,
imagine a high-street in a medium sized town called Robertsville. Like most medium
sized town, Robertsville is only famous for one thing. In Robertsville’s case, that thing
is having recently liberalised access to bio-medical technology.
On the left hand side of the high-street sits a small local health complex. On the
complex is a hospital, a GPs surgery, and a pharmacy. Parked outside the hospital there
is a fleet of ambulances (some waiting for a call and some waiting for a bed to become
available). Past the health complex, there is a tattoo studio with a window display of
‘flash’ 26 and photographs of finished work. On this side of the street, things are carrying
on as they were before the day the medical monopoly was abolished. The physicians
and surgeons at the local hospital and GPs office all graduated from institutions
approved of by the General Medical Council, and are fully registered with them. There
are no doubts concerning their fitness to practice, and they have all interiorised the most
up to date ethical guidelines and codes of practice issued by the GMC. All the nurses
and paramedics also have appropriate qualifications, are registered with their
professional societies, and are similarly committed to high standards of professional
ethics. The same goes for the pharmacists, who fill prescriptions accurately and offer
advice on how to use medications, diagnose and treat minor ailments with over the
counter pharmaceuticals, and advise people to consult their GP if their symptoms are
suggestive of more serious health problems. Further down the road at the tattoo studio,
all the tattoo artists working there are registered with the local council and are following
all health and safety guidelines relating to cleanliness and the disposal of hazardous
waste.
On the right hand side of the street, things have changed drastically since the
medical monopoly was abolished. Where there were two vacant shop fronts, there are
now two new businesses about to open: a Body Modification Emporium and a
Recreational and Experimental Dispensary. These are operated by Body Modification
Specialist (BMS) and a Recreational and Experimental Drug Advisor (REDA)
respectively; both of whom are fully licensed and trained to perform their services. The
question is: what training should BMSs and REDAs need to acquire?
Flash is the name given to the designs tattoo artists draw and display in their shops for customers to
pick from. Many tattoo studios now do mostly custom work, where designs are drawn for each customer.
26
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4.1. Body Modification Specialist (BMS) Training
In order to acquire a licence to practice BMPs which involve piercing the skin,
Body Modifications Specialists (BMS) should be required to demonstrate they have the
skills necessary to perform the procedures they intend to perform safely, and that they
are able to assess people’s competence. As competence assessments have been
discussed at length in Chapter 3, in this section I focus on the technical training BMSs
need to acquire.
The potential harms surrounding BMPs such as scarification, branding and the
insertion of implants under the skin are of two types: firstly, there are concerns about the
transmission of blood borne diseases such as Hepatitis B, Hepatitis C and HIV between
patients (Beswick 2013, Denton 2001 p.18). Secondly, there are the risks inherent in
each practice. The wounds caused during scarification, branding and the insertion of
implants under the skin can become infected, and when procedures go wrong they can
result in more extensive tissue damage than was intended. Burns and cuts which are too
deep, for example, can cause nerve damage. To mitigate these harms, BMSs should be
trained in: infection control, surgical technique, taking medical histories, and providing
aftercare.

A) Infection Control
The main public health concern when engaging in BMP is the fact that many of
these practices (for example scarification, branding, the insertion of implants, tattooing,
piercing) involve breaking the continuity of the skin and, hence, expose others to a risk
of blood borne infections such as Hepatitis B, Hepatitis C and HIV. In light of the
seriousness of these infections, it is of vital importance that practitioners are trained in
how to stop them from spreading. Body Modification Specialists (BMSs) must be
trained in how to appropriately clean, disinfect and sterilize the equipment they use as
well as on how to prevent cross contamination. Practitioners should be required to use
single-use disposable equipment where possible and, if not possible, ensure equipment
used is sterilized and kept sterile until use. 27

Detailed guidance on exactly how to control infection through cleanliness, disinfection and sterilization
procedures can be found in the Chartered Institute of Environmental Health’s publications Body Art,
Cosmetic Therapies and Other Special Treatments (2001) edited by Denton and Tattooing and Body
Piercing Guidance Toolkit (2013) edited by Beswick et al. The second of these toolkits is fully backed by
the Tattoo and Piercing Industry Union (TPIU).
27
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B) Technique
The second aspect in which BMSs require training is the technical skills necessary
to, for example, tattoo, pierce, brand or insert implants under the skin. In order to reduce
the risk of individuals coming to harm when engaging in BMPs, it is important that
practitioners acquire and demonstrate they have the skills necessary to do the job.
Detailed knowledge of both anatomy and surgical techniques, for example, is important
in piercing; branding, scarification and the insertion of implants under the skin. In the
case of piercing, knowing where to position it helps reduce both the risk of nerve
damage which can result from piercing (Denton 2001 p. 12), and the prevalence of
undesirable outcomes like piercing rejection, migration, or the accidental enlargement
of the hole. This is especially important when attaching heavier objects to the body
using piercings as anchors. This has been flagged as a potential problem for users of the
implant North Sense, a small gadget anchored to a persons chest using body anchors
which emits a short vibration every time the user faces north (Robertson 2017). The
worry with this implant is that the vibrations will cause the piercings to eventually fall
out.
When inserting implants under the skin, the BMS’s surgical skills are vital. When
inserting Circadia, Steve Haworth had to create an opening under Tim Cannon’s
forearm, separating the outer layers from the fatty tissue below to create a ‘pocket’ of
skin, before finally filling the pocket with the device and stitching the wound up. All of
this was done without any form of anaesthetic. Inserting foreign objects into one’s body
without this resulting in infection, extensive tissue damage or the rejection or migration
of the object undoubtedly requires a measure of surgical skill and know-how.
Before moving on to the other areas BMPs should be trained in, it is important to
say that none of the arguments above are intended to apply to the aesthetic quality of the
art-work itself.28 If individuals wish to get ‘ugly’ tattoos, scarifications or brandings, on
their heads be it. Limiting the range of aesthetic choices individuals can make when
engaging in BMPs would undermine one of the reasons people seek out these
interventions: self-expression (Wolhrab et al 2007). There is a sense in which this is
increasingly less of a problem, as many people entering the industry (especially among

Admittedly in some cases the line between aesthetic failings and technical one’s is blurry; are untidy scars an
aesthetic failing (i.e. a case of ugly branding or scarification) or a technical problem (i.e. a case of insufficient surgical
skill and/or a lack of appropriate aftercare)?
28
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tattoo artists) have formal artistic qualifications. They are often attracted to the industry
as it offers attractive wages (especially when compared to other careers in the arts), a
measure of autonomy at work (Sanders 1989, DeMello 2000), and an avenue of artistic
expression.

C) Medical histories
The ability to take medical histories before individuals undergo a procedure is
important as these can be, after all, likened to small-scale surgery. Taking medical
histories correctly is important to safeguard the person undergoing surgery’s safety and
ensure the procedure is a success. It is important to know what medication (if any) the
patient may be on, paying particular attention to medications or recreational drugs
which have blood-thinning effects such as aspirin or alcohol.29 The information asked
for in medical histories should also cover underlying health problems and any recent
medical interventions they have undergone. Patients who have recently had heart
surgery, for example, are especially vulnerable to infection. In order to take steps to
guarantee the safety of those who undergo BMPs, BMSs must be aware of factors
which lead to elevated risks.

D) Aftercare
Having completed the procedure, Body Modification Specialists (BMSs) also
need to be able to provide appropriate aftercare. A big part of this is providing those
who have just had a procedure information about how to appropriately ensure the area
remains clean and heals properly. This should be provided both verbally and in written
form for future reference (Beswick et al 2013). The Tattoo and Piercing Guidance
Toolkit (2013) includes downloadable model aftercare leaflets approved by Public
Health England, the Tattoo and Piercing Industry Union (TPIU), the Chartered Institute
of Environmental Health England (CIEH) and the Health and Safety Laboratory (HSL).
BMSs should also be able to explain the risk of complications and the warning signs
people should look out for. Many studios are already very consistent in the aftercare
they provide and actively encourage those who have recently had a procedure done

29

Reputable tattooists have long had a no-drunks policy.
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(even if it was done by a competitor) to come in if they have any doubts, concerns or
questions about the healing process of their body modification. 30
In conclusion, it is important that Body Modification Specialists (BMSs) have
access to medical technology and the training necessary to utilise it safely. It is also
important that practitioners receive training in infection prevention and control to
prevent the spread of blood borne viruses. This is necessary to safeguard public health.
Training should also be provided to ensure patient safety. Access to surgical training and
anatomical knowledge, currently unavailable medical technology like local injectable
anaesthetics, and training on both taking medical histories and providing aftercare are
vital to safeguarding patients during BMPs.

4.2. Recreational and Experimental Drug Advisor (REDA) Training
As is the case with BMPs which involve the piercing of the skin, BMPs which
involve the use of pharmaceuticals also expose people to potential harms. To mitigate
these harms, Recreational and Experimental Drug Advisors (REDAs), like BMSs,
should be required to demonstrate they possess the skills necessary to advise people on
how to use recreational and experimental drugs safely. To do this, REDAs need training
in how to: take medical histories and offer advice on drug interactions, inform people
about the effects of the drugs they sell, and offer advice on safe administration
techniques.

A) Medical Histories and Drug Interactions
Taking people’s medical histories is important to ensure the safety of recreational
and experimental drug use as recreational drugs can exacerbate existing illnesses and
make the medications people take for them less effective. In order to dispense
recreational and experimental drugs safely, REDAs need to know whether the person
requesting the drugs has any pre-existing medical conditions and whether they are
taking any other medications. In order for this information to help the Recreational and
Experimental Drug Advisor (REDA) avoid negative drug interactions, they also need a
good knowledge of the pharmacology of the drugs they sell (i.e. how they alter the biochemistry of the body).
Holier than Thou aftercare leaflets. (Acquired from premises on 105a Oldham Street, Manchester M4
1LW on Wednesday 26th of July 2017)
30
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To help the REDA dispense appropriately, they should also ask their clients about
their history of recreational and experimental drug use and their past experiences
consuming particular substances. The goal is to establish what drugs the person has used
before, how long ago, how these affected their behaviour, the dosage levels the person
has consumed in the past, and, if the information is available (which it often isn’t in an
illegal market), the purity of the drug preparations they consumed.

B) Effects of Drugs: Risks and Benefits
The second area of expertise REDAs need to acquire to distribute recreational and
experimental drugs safely is knowledge of the effects the drugs they sell have (as
opposed to simply having knowledge how they work from a bio-chemical perspective).
Recreational and experimental drug users who want to make an informed decision about
what drugs to consume will want to know about both the potential health risks of
consuming certain drugs (e.g. long-term methamphetamine smoking gives people ‘meth
mouth’31) and the potential health benefits (e.g. opiates relieve pain, and the
administration of large doses of hallucinogens like Ayahasca in controlled settings is
said to reduce cravings for other drugs for a long time after administration).
On top of this, Recreational and Experimental Drug Advisors need to be able to
inform their clients about the effects psychoactive drugs have on people’s perception of
reality, their own consciousness and what people use drugs to achieve. Drug
consumption is widespread, ‘The UN office on Drugs and Crime (UNODC) uses the
rough estimate that globally 167-315 million persons aged 15-64 used illicit
substances’ (Csete 2014 p. 71). People who consume drugs do so for a variety of
reasons. One reason is that psychoactive substances can produce a variety of pleasures
such as ‘boundary loss [MDMA], spiritual enlightenment [LSD, Mescaline],
dissociation [Ketamine] and intense energy [amphetamine]’ (Mackenzie 2011 p. 122).
Other people conceive of their drug taking behaviour as being bound up with resistance
to the status quo (Thorsby 2010 p. 139). Some recreational drugs like alcohol or
marijuana are often used to aid social interaction (Lovering 2015 p.34) by reducing
social inhibition, increasing talkativeness and making it easier for people to discuss
private affairs (Müller and Schumann 2011 p. 298). Intoxication also plays a role in
Smoking meth has a devastating effect on people’s teeth, leading to them decaying and crumbling
before falling out.
31
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facilitating (and for some enhancing) sexual experiences (Müller and Schumman 2011
p.299, Lovering 2015 p.34).
In summary, drugs are instruments (Grahame-Smith 1975 p.131, Müller and
Schumman 2011, Young 1971 p.81) that can be used to achieve personal goals, be they
desired mental states or the facilitation of other non-drug related activities. Recreational
and Experimental Drug Advisors (REDA), hence, need to be able to offer information
on how these drugs are used and what their effects are.32

C) Safe Administration Techniques
The third area in which Recreational and Experimental Drug Advisors (REDAs)
need to be trained is in the safe administration of drugs. The harmfulness of drug
consumption often depends on the manner in which it is consumed. Many drugs are
produced as powders or crystals and, as a consequence, they can be consumed in a
number of ways including: injecting, snorting, smoking, direct application to the gums,
and ingestion. Different forms of consumption are associated with different harms.
Injecting or ‘shooting’ drugs carries the risk of bacterial infection, transmission of
viruses and, as drugs reach the brain in 10-20 seconds, there is a risk of suddenly
overdosing. Smoking drugs is damaging to people’s airways and causes emphysema,
whilst snorting carries the risk of people’s noses getting damaged, eventually causing
nasal septum collapse (Nutt 2012 p. 177)
To reduce the harms associated with drug use, Recreational and Experimental
Drug Advisors should offer users advice on how to consume drugs and encourage users
to switch from intravenous use to less risky forms of use. Intravenous users, for
example, should be repeatedly informed of the dangers of needle sharing (mostly the
transmission of blood borne viruses), collapsing veins, abscesses and bacterial
infections. As well as offering advice on safe practice, REDAs should provide the
medical technology needed to administer drugs; stocking clean needles, sealed packs of
water to turn powder drugs into liquids prior to injecting them, and glass pipes or clean
sheets of aluminium foil for smoking drugs. Evidence of the effectiveness of needle

Some people have started to provide training of this sort in the US to support the growing legalised
cannabis industry. A notable example is Oaksterdam University in Oakland, California. For more
information see https://oaksterdamuniversity.com (Accessed 31/05/19) and ‘Inside the College for
Budding Weed Entrepreneurs’ by VICE, available at https://www.youtube.com/watch?v=-LwhGBiDhLQ.
(Accessed 31/05/19)
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exchanges in reducing the spread of HIV and Hepatitis B and C is well documented in
the literature (Hagan et al 1995, Des Jarlais et al 1996, Nutt 2012 p.30).
In the case of opioid users, Recreational and Experimental Drug Advisors should
also distribute and train people to use opioid antagonists such as Naloxone, sold under
the brand name Narcan, which is a fast acting drug which reverses the effects of opioid
overdoses, helping reduce mortality rates (Drucker et al 2016, Maxwell et al 2006)
In conclusion, it is important that Recreational and Experimental Drug Advisors
(REDAs) are trained in how to take medical histories, identify potential negative
interactions between drugs, advise users on the effects of particular drugs, the health
risks associated with them, and offer advice on safe administration.

4.3. Referral Systems
Training Body Modification Specialists (BMSs) and Recreational and
Experimental Drug Advisors (REDAs), although necessary, isn’t sufficient to ensure the
safety of people who wish to participate in surgical or pharmaceutical BMPs. Even
trained and qualified practitioners sometimes make mistakes and complications can
arise even when they are performed properly. In the case of surgical based BMPs, for
example, there is a risk of people bleeding profusely and uncontrollably. With
pharmaceutical BMPs, there is a risk of overdose or adverse reaction. In both of these
cases, emergency medical care may be required.
In a liberalised market for medical technology, these safety concerns can be
mitigated by allowing BMSs and REDAs to rely on the assistance of qualified medical
professionals when things go wrong. Making it easier for BMSs and REDAs to direct
people to more qualified professionals means that the skills needed by BMSs and
REDAs needn’t be as extensive as would otherwise be the case. This is already how
safety is ensured in conventional medical settings. Consider the case of someone who
has just suffered a deep wound which is bleeding profusely. Upon being notified by the
public, the accident and emergency services will dispatch an ambulance with at least a
paramedic on board (some ambulance crews also include accident and emergency
physicians). The paramedics will administer emergency first aid and blue-light it to the
hospital. If the accident is serious enough, the ambulance will phone ahead to ensure
that a team is ready on arrival. If not, they will be met by a triage nurse, whose job it is
to prioritise cases according to medical need. Once admitted, the patient will be seen
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and treated by accident and emergency physicians. If the case requires skills they do not
possess, other medical professionals such as a trauma surgeon will be called in.
What is crucial in maintaining the safety of these arrangements is identifying
when people need extra help which, in turn, requires practitioners are aware of the limits
of their skills. What isn’t required to ensure patient safety is that BMSs and REDAs
know how to resolve the complications that have arisen (which would require
knowledge commensurate with being an accident and emergency physician or a trauma
surgeon). Many studios that perform BMPs already provide advice on how to monitor
complications and when to visit their GPs or A&E. In Robertsville, all BMSs and
REDAs are trained on how to spot major problems and refer people on to appropriate
medical practitioners so as to ensure the safety of those who engage in surgical and
pharmacological BMPs.
The main objection to this solution is that it may lead to people needing more
emergency medical assistance than would otherwise be the case. Individuals whose
brands become infected may require a stay in hospital, people who self-medicate
inappropriately may harm themselves and require a visit to A&E and follow up visits to
their GP, and some people who consume a lot of recreational drugs may develop longterm health conditions which require long-term expensive treatment. In countries with
socialised healthcare, liberalising access to medical technology requires diverting
healthcare resources into dealing with the consequences of BMPs and away from other
areas of care. If so, the objection proceeds, we have reason to limit access to medical
technology to ensure a just distribution of medical services. In as far as respecting
people does not require tolerating people violating their duties towards either society in
general or to particular others, limiting access to medical technology to ensure a just
distribution of resources may be compatible with the demand that people are entitled to
respect.
The use of scarce medical resources is indeed problematic; especially when doing
so deprives other candidates of appropriate care. It is not, however, a reason to limit
access to medical technology to physicians. This isn’t, after all, how we deal with
people pursuing all sorts of other dangerous activities such as skiing or rock climbing. If
the problem with extending access to bio-medical technology to BMSs is the potential
increased burden on nationalised systems such as the NHS, people who wish to engage
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in BMPs could be forced to offset the costs incurred by socialised healthcare systems
like the NHS.
There are a number of ways in which this could be done. Firstly, individuals who
wish to engage with BMSs and REDAs could be forced to purchase private insurance in
much the same way as people who drive cars do. The problem with this solution is
likely to be lack of compliance. A second option is mandating BMSs and REDAs have
insurance policies (in a similar way that physicians may have malpractice insurance).
The benefit of this is that it could be enforced at the same time as carrying out health
and safety inspections or checking people are licensed. This option may be the best
option for offsetting the costs incurred by the NHS as a result of people engaging in
surgical type BMPs. The reason is that the people who require extra help as the result of
a scarification gone wrong will be readily identifiable, making it possible to find out
which BMSs is responsible for it and, therefore, who to bill for the procedures.
A third option is taxing the product directly and using the funds to offset the extra
costs incurred by the healthcare system. The benefit of this option is that the funds
needed to offset the costs are collected at the point of sale, before anything goes wrong
(and even if it never does). This makes this option preferable for offsetting the costs
incurred as a result of people using drugs inappropriately. The reason is that in cases of
overdose or long term health problems caused by drugs, it will be difficult to trace back
who is responsible. Most of the harms of drug use are cumulative and occur as the result
of repeated use. As a consequence, insurance schemes will be unlikely to be effective. It
is, therefore, more practical for the cost of private insurance to be built in to the cost of
each dose.
In summary, limiting access to bio-medical technology, thereby precluding people
from pursuing their projects, isn’t necessary to achieve the goal of preserving fairness in
the allocation of scarce medical resources. Individuals, hence, should be free to pursue
BMPs with the use of medical technology so long as they offset the costs incurred by
socialised systems such as the NHS.
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5. Typical Transactions
To illustrate how a world without the medical monopoly would function, it will be
helpful to discuss what a typical transaction would look like in a medical setting, a
Body Modification Emporium and a Recreational and Experimental Dispensary
respectively. To start the discussion, it will be useful to have a case to discuss.
Thankfully, Sam has a busy day of appointments ahead of him:

Doing Nothing: Sam has recently been feeling under the weather and visits his
GP. Sam has been experiencing aches and pains, difficulty concentrating, loss of
appetite and has an elevated temperature. When Sam gets called in for his
appointment, he runs through his symptoms with the GP and explains that he
obviously values not feeling like this. The GP tells him he probably has the flu.
Given he’s generally fit and healthy, the best thing to do is to do nothing and
wait for it to pass. If he isn’t better in 7 days, then he should come back. For the
time being, Sam should just go to bed, eat healthy soup and sleep. The GP tells
Sam to pick up some over the counter ibuprofen and paracetamol. Sam is happy
to have received a diagnosis and agrees to get some rest and take doses of
paracetamol according to the information leaflet. Sam gets up, thanks the GP,
and leaves.

In this case, there is no need to intervene to ascertain Sam’s competence, as what
he is doing is not conventionally considered to be harmful to self. If anything, visiting
the doctor when you get the flu is a cautious thing for a generally fit person to do. In
this case, Sam should be entitled to go home, take his paracetamol, and rest; protected
by his Complete Rights against Interference (RCI + RTBI + RPBI). Had Sam decided to
request a more harmful risk of treatment, however, interfering to assess competence
would be permissible. To illustrate:

Opiates: After closing the door on the GP, Sam immediately realised he’s just
blown his chance of getting better quicker. Sam knocks and goes back in to tell
the GP about his change of heart. He asks what other options there are. The GP
informs Sam he could take a prescription flu medication Oseltamivir, which
shortens the length of the illness. This could be taken with paracetamol and
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ibuprofen to help with the pain. Sam tells the GP he wants both the flu gone as
soon as possible and no pain in the process. He takes the GP up on his offer of a
prescription for Oseltamivir to shorten the illness and requests Co-Codamol (a
mixture of the opiate codeine and paracetamol), and naproxen (a strong antiinflammatory primarily used to treat menstrual cramps and rheumatoid
arthritis). Given that the use of opiates to treat the flu is not usually advised and
carries risks of dependence, the GP informs Sam they will have to assess
competence (CI). Sam and the GP have a conversation and agree on a
moderately high threshold. The GP assesses the extent to which Sam possesses
the CCs and Sam meets the threshold. The GP thinks about whether he is
professionally obligated to refuse to give Sam the drugs, concluding that CoCodamol is regularly prescribed for mild to moderate pain and that, hence, he is
justified in satisfying Sam’s request for a prescription. Before Sam leaves, the
GP advises him to be careful and reiterates that he still thinks it would be best to
just take it slow for a few days.

In Opiates, the GP is justified in intervening to ascertain that Sam is competent
before giving him Co-Codamol. The reason being that unnecessary opiate use can lead
to dependence, which is conventionally considered to be harmful to self. Given that
prescribing Co-Codamol is also a part of regular medical practice, however, the GP in
this case is working within the terms of his licence and, therefore, is acting within the
bounds of the profession in prescribing it to Sam. Had Sam asked, for example, for a
procedure that was not a part of medical practice (such as asking to be put in an induced
coma for a week to not have to experience the pain of the flu), the GP would have been
duty-bound to refuse. The GP would also be duty-bound to refuse to participate in cases
such as the following:

Magnet: Sam is back to have a check-up with his GP following his recovery
from the flu. The GP asks Sam whether he is better, and Sam agrees his pain has
gone away and he no longer has the flu. He also tells the GP he hasn’t had
trouble stopping taking the Co-Codamol, and he is now off it completely. Since
Sam is already at the doctor’s surgery, he asks the GP whether he would be
willing to insert a magnet in his little finger. The reason he asks, he tells the GP,
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is that he’s seen that people with the implants are able to perceive electromagnetic fields. Sam has always been intrigued by the nature of perception and
would like to gain this sixth sense.33 The GP informs Sam that those sorts of
procedures aren’t part of standard medical practice and that, although he is
aware that people do perform these procedures, they are not something provided
at the Robertsville GPs surgery. Disappointed, Sam leaves the doctors office
and walks home, impervious to all of the electromagnetic fields around him.

In Magnet, the reason the GP is right to refuse to participate in Sam’s plans is that
they fall outside the realm of medicine. Given that the purpose of inserting magnets
under the skin is the enhancement of Sam’s capabilities (as opposed to promoting,
maintaining or restoring Sam’s health), and that doing so exposes Sam to health-risks,
the GP is duty-bound to refuse to participate. In a world in which there is still a medical
monopoly, this refusal to participate would essentially mean that Sam would be legally
precluded from accessing the medical technology and skills needed to acquire his sixth
sense. In a world where the medical monopoly has been abolished, however, the GPs
refusal to participate in the procedure needn’t interfere with Sam’s pursuit of his plans
as there will be other practitioners willing to help. If Sam still wants a magnetic finger,
what he should do is make an appointment with a Body Modification Specialist.
Thankfully for Sam (and the other residents of Robertsville) Dr Wicked has set up a
shop:

Emporium: Sam is walking home after having left the GPs surgery. Across the
road he sees a new business has just opened. Priding himself on his local
knowledge, Sam goes over to see what is going on. The new business is Dr
Wicked’s Body Modification Emporium, a place where people who wish to
hack their bodies congregate. Sam walks in, peruses the photographs of tonguesplittings and asks Dr Wicked what other procedures they perform. Dr Wicked
informs Sam they perform: tongue-splitting, branding, scarification, small body
part amputations (such as fingers, toes, ears, parts of the nose, ears and nipples)
Magnets inserted under the skin create this sixth sense by vibrating in response to the presence of
electro-magnetic fields. These vibrations are picked up by the nerve endings in the finger. Thanks to the
neuro-plasticity of the brain, over time these vibrations come to be perceived as an integrated sixth sense
as opposed to specific tactile sensations in the finger.
33
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and the insertion of implants under the skin. Sam asks whether ‘implants’
includes magnets, and Dr Wicked says it does. Sam requests a magnetic implant
from Dr Wicked, who informs Sam that this is still conventionally considered to
be harmful in Robertsville (even if it is legal) and that, therefore, a competence
assessment is in order (CI). Sam and Dr Wicked sit down for a chat, in which
Dr Wicked takes Sam’s medical history, and discusses Sam’s values and what
he wants to achieve with him. Following this conversation both of them agree
that the magnet is only moderately risky for Sam (given how much he likes the
idea of having a sixth sense and the fact he has no complicating health
conditions). Sam agrees to undergo a competence assessment, which he passes.
Not being busy today, Dr Wicked tells Sam they can perform the procedure now
if he wants to. Sam gives his consent, which is documented for future reference,
and Dr Wicked starts setting up the equipment.

In Emporium, Sam should be entitled to get a magnet implanted in his finger with
a re-grounded Complete Right against Interference (RCI + RTBI + RPBI) and Dr
Wicked should be insulated from charges of assault levelled against him for performing
the procedure. A regime of liberalised access allows us to respect Sam’s pursuit of
BMPs, Dr Wicked’s ability to practice his trade and the GPs desire to avoid
participating in practices not aimed at promoting, maintaining or restoring people’s
health.
When Sam’s procedure goes according to plan, Dr Wicked should give Sam
aftercare advice (verbally and in written form for future reference) and tell him how to
monitor complications. Here a selection of photographs of what to look for would be
useful to help Sam know whether he is experiencing any complications (otherwise he
might not know). Dr Wicked should advise Sam to contact him with any questions
during the aftercare procedure. Dr Wicked should also advise Sam on when to go
straight to A&E (e.g. is he is in severe pain or bleeding). Should the procedure go awry
(e.g. Sam’s finger haemorrhages uncontrollably), the procedure should be stopped
immediately. If the bleeding is severe, an ambulance should be called to transport Sam
to hospital to have it looked at by a qualified medical professional.
Now that we’ve seen how the absence of the medical monopoly would affect
medical care and the pursuit of surgical based BMPs, the last type of transaction that
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needs to be discussed is the purchasing of recreational and experimental drugs. To see
how this would work under a regime of liberalised access, it will be useful to have a
case. Let’s meet Davey, who likes electronic dance music:

Ravy-Davey: Davey has a night out planned. After a long week at work, Davey
wants to enjoy some music and dance the night away, so he visits his local
Recreational and Experimental Dispensary. Standing behind the counter is Mr
Nice, the owner of the establishment. Davey asks Mr Nice for some MDMA for
his night out at the club. Given that MDMA use in nightclubs can lead to people
over-heating and dying (especially when taken in combination with other
drugs), Mr Nice tells Davey that what he is requesting is conventionally
considered to be harmful and, therefore, a competence assessment is in order.
Davey agrees with Mr Nice and they sit down to have a conversation. Mr Nice
asks Davey about whether he has used MDMA in the past, in what
circumstances and the purpose of doing so. Davey informs Mr Nice he uses
MDMA about once a month to enhance the music and strobe lighting at the club
and usually takes strong MDMA pills. Davey enjoys the sensation of having
mild hallucinations (a feeling many people dislike), the increased sexual drive
that accompanies MDMA use, and the enhanced tactile sensations. Mr Nice
asks Davey whether he has ever had any heart problems, as the stimulant effects
of MDMA can cause heart-failure. Davey explains he’s generally fit and healthy
and that he has never had any heart complaints. Mr Nice and Davey agree that
taking MDMA is moderately harmful, and agree on a threshold. Davey agrees
to have his competence assessed and, following a conversation, Mr Nice is
happy that Davey meets the threshold. Once competence has been established,
Mr Nice tells Davey he stocks MDMA in multiple formats: as a low dose pill, a
moderate dose pill, a high dose pill, a powder form and a liquid form. Davey
has a lot of experience taking MDMA and requests the strong pills. Mr Nice
encourages Davey to the lower dosage pills, as he believes this will help him
pace himself. Davey disagrees with Mr Nice and states he still wants the higher
dosage pills. Mr Nice agrees to sell them to him and tells him that, if he is going
to take the strong pills, he should not drink any alcohol at all, ensure that he has
a bottle of water with him to avoid dehydration and avoid taking a second dose
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until after 3 hours, to ensure that he doesn’t overdose. Mr Nice tells Davey that
if anything does go wrong, he should call an ambulance immediately and he
should tell the paramedics how much he has taken and when. Davey listens to
Mr Nice’s advice, and having agreed to follow it, Mr Nice sells him the pills.

In a world in which only medical professionals are entitled to distribute
pharmaceuticals, Davey would not be able to legally acquire his drug of choice and Mr
Nice would be prosecuted for distributing these drugs. As a result, both Mr Nice and
Davey’s Complete Rights against Interference (RCI + RTBI + RPBI) will be infringed.
Instead of being able to visit a trained practitioner like Mr Nice, who ascertains people’s
competence, offers advice on drug use, and takes medical histories prior to making any
sale; Davey would have had to deal with an unlicensed and untrained drug-dealers.
These drug dealers sell products which may have been synthesised incorrectly
and, as a consequence, they can have inconsistent purity levels. Sometimes the powder
people get sold isn’t the powder it is supposed to be at all. This makes it hard for people
to know how much they are taking, making overdosing more likely. Moreover, street
dealers do not necessarily know how to ascertain people’s competence and, even if they
do, there is no way of ensuring they actually ascertain people’s competence. As a
consequence, people who are not competent will be able to access and consume harmful
psychoactive substances. Neither do street dealers know how much about the drugs they
sell and, as a consequence, can’t offer advice on dosage levels or safer consumption
methods. This is something users have to decide for themselves.
Under a regime of liberalised access, on the other hand, Davey will only be
allowed to purchase MDMA with a re-grounded Complete Right against Interference
(RCI + RTBI + RPBI) if he can demonstrate that he is competent. The drugs he
purchases will be properly synthesised, the dosages will be standardised, and the drugs
won’t be mislabelled. As a consequence, Davey’s drug use will be less likely to result in
him severely harming himself. Moreover, in a world without the medical monopoly,
people like Mr Nice can practice their trade openly, without fearing prosecution for
distributing drugs to competent individuals who give their consent.
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6. Conclusion
In this chapter I have argued that the existence of the medical monopoly is
incompatible with respect for persons as it precludes people who wish to use medical
technology to further goals other than health from doing so. People who wish to engage
in surgical based BMPs such as scarification, branding or the insertion of implants
under the skin are likely to find that their doctors will refuse to participate. Their only
option is to visit unlicensed Body Modification Specialists, who are vulnerable to
prosecution irrespective of whether the person undergoing the procedure consented. As
a result, people who wish to engage in these procedures will be subjected to interference
aimed at completely precluding them from achieving their goal. As these prohibitions
apply to both competent and incompetent people, they are a form of hard paternalism
and, therefore, incompatible with respect for persons.
Something similar happens for people who wish to engage in pharmaceutical
enhancement, they too are precluded from accessing the drugs they wish to consume
legally; forcing them to acquire them from unlicensed drug dealers. Given that
possession and distribution of these drugs is a criminal offence, people who wish to
engage in recreational drug use cannot do so without being vulnerable to interference.
As the prohibition on the sale of recreational and experimental drugs also applies
irrespective of whether the person wishing to consume them is competent, this is also a
form of hard paternalism and, therefore, impermissible.
In order to respect the Complete Rights against Interference (RCI + RTBI +
RPBI) of Body Modification Specialists (BMSs), Recreational and Experimental Drug
Advisors (REDAs), the people who wish to engage in consensual interactions with
them, and the medical professionals who want nothing to do with BMPs, we ought to
abolish the medical monopoly. I have argued that the medical monopoly should be
replaced with a regime of liberalised access to medical technology, under which Body
Modification Specialists (BMSs) and Recreational Drug Advisors (REDAs) should be
allowed to acquire licences to practice BMPs. In order to ensure that a liberalised
market for BMPs remains safe, BMSs and REDAs should be trained in how to ascertain
competence, take medical histories and the task-specific skills needed to perform the
services they offer. Given that even the most well trained professionals sometimes make
mistakes, under a regime of liberalised access BMSs and REDAs should be trained on
how to spot complications and when to send people to more qualified professionals such
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as Accident and Emergency doctors and trauma surgeons. The chapter concluded by
illustrating how typical transactions would work in a traditional medical setting, a Body
Modification Emporium and a Recreational and Experimental Dispensary. The task of
the next chapter is illustrating how the Agency Approach argued for in Chapters 2 and 3
can deal with two problematic cases: addiction and people who pursue BMPs based on
mistaken empirical beliefs.
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Chapter 5: Liberalised Markets, Addiction and Mistaken Beliefs
According to the Agency Approach, the reason the medical monopoly is
incompatible with respect for persons is that it precludes people from giving morally
transformative consent to Body Modification Specialists (BMSs) and Recreational and
Experimental Drug Advisors (REDAs). Not allowing individuals to give morally
transformative consent to practitioners to perform BMPs on them constitutes
interference with their pursuit of their life plans, precluding them from pursuing their
goals. Abolishing the medical monopoly and allowing BMSs and REDAs to acquire a
license to practice helps us solve this problem by enabling people who wish to pursue
BMPs not aimed at health to do so with the help of suitably qualified practitioners.
However, liberalising access to medical technology also makes it easier for
individuals to pursue BMPs that may hinder their life plans. In other words, there is an
increased potential for people to harm themselves in a world in which pharmaceuticals
and surgical procedures are more readily available than they currently are. In this
chapter I consider two problems with liberalising access to medical technology and
explain how the Agency Approach can be extended to account for them. These two
worries are: i) the increased potential for addiction and, ii) the possibility that people
will engage in BMPs on the basis of mistaken empirical beliefs.

1. Addiction
The first problem with abolishing the medical monopoly is that individuals may
have access to BMPs which they may become addicted to. Given that many addictions
are conventionally considered to be harmful to self, this generates a reason for
bystanders to interfere with people’s addictive behaviour. The task of this section is
illustrating the sorts of policies that can be instituted to help people who wish to kick
their addictions, whilst still allowing people who wish to engage in these forms of BMP
to do so.
There are two main reasons why addiction is conventionally considered to be
harmful to self. The first reason why we should care about people being addicted to
something is that many of the things that people are addicted to are harmful. Consuming
cocaine or methamphetamines for example, increases people’s risk of heart problems
and leads to people damaging their noses, gums and teeth. Moreover, given that
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addiction is characterised by recurring consumption, the risk of these harms
materialising increases for people who are addicted.
The second reason why addiction is conventional considered to be harmful to self
is that, in some cases, people’s agency is also at stake. Addiction undermines people’s
ability to exert their agency in two ways. The first way in which it does so is by
reducing people’s control over whether they engage in the activity they are addicted to.
In this sense all forms of addiction interfere with people’s agency. Having a tobacco
addiction, whilst making it difficult to not smoke cigarettes, does not usually make it
impossible for people to exercise agency in other realms of their lives. The lack of
control is localised. In cases like these, individuals who wish to proceed should have to
demonstrate they are competent to do so by meeting a risk-sensitive competence
threshold, where risk is determined by the values of the person being interfered with.
In some cases of addiction the threat to people’s agency is more closely related to
the particular activity the person is addicted to. In cases in which people are addicted to
drugs like heroin or ‘spice’ 34 , the person’s agency is at stake in a deeper sense. Given
the nature of the psychoactive effects of these drugs, developing an addiction to them
can make it impossible for people to exercise agency more generally. This hinders
people’s ability to live their own lives in accordance with their own values in a number
of ways.
Firstly, being very high on heroin or ‘spice’ may make projects which require
physical exertion difficult, even if it may be compatible with more sedentary pursuits
like writing or painting. If people’s projects involve driving, looking after people, or
working certain types of jobs, these may become impossible. Secondly, when people
who are addicted to drugs run out of them, acquiring more becomes an increasingly
pressing goal, leading them to neglect other projects. In the extreme, this may lead
people to abandon all other goals. Moreover, given that addicts cannot control their
desire for drugs, their ability to revise their priorities is also hindered, making it harder
for them to pursue their life plans. Thirdly, heavy use of opiates can interfere with
people’s problem-solving abilities, capacity to learn and remember things, and their
perception of time intervals (Shahabifar and Movahedinia 2016, Petry et al 1998), all
Spice is a form of synthetic cannabinoid which, unlike marijuana, makes users completely disassociate
from the world. People who smoke spice can collapse or behave like ‘Zombies’. Spice is increasingly
popular among the homeless community in Manchester due to how cheap it is and the fact it helps users
temporarily escape life on the streets of a cold and wet northern European city.
34

153

factors which reduce the extent to which people can exercise their CCs. This makes
cases of addiction to strong psychoactive substances analogous to destructive choices
(Husak 1992 p.118). Therefore individuals who wish to take addictive substances which
threaten to destroy their agency should be required to meet a very high threshold of
competence before re-grounding their Complete Rights against Interference (RCI +
RTBI + RPBI).
In the discussion that follows, I will mostly be focusing on addiction to drugs,
although the resulting framework can be applied to all other forms of BMPs people
might be addicted to. Despite there being suggestions in the literature that people can
get addicted to forms of BMP such as tattooing (Vail, 1999), and the fact that it is
theoretically possible to get addicted to anything (e.g. work, adrenaline rushes), this is a
less common occurrence than drug addiction.
The reason for it being more likely that people will get addicted to drugs lies in
the phenomenology of drug taking. Firstly, as the connection between the act of drugtaking and the potential future addiction is not immediately obvious, people end up
‘slipping’ into addiction. This, for example, is how many people in the USA have ended
up being addicted to heroin. Starting with prescription opioids like OxyContin, users
develop an addiction to these drugs and end up moving on to heroin due to the fact it is
cheaper and more readily available (Lyapustina and Alexander 2015).
Secondly, ingesting substances is both quick and something we are accustomed to
doing, making it easier to succumb to an urge and consume drugs. BMPs like tattooing
or scarification normally involve making an appointment with a tattoo artist or BMS. As
such, they require more forward planning, thus making it harder to succumb to
temptation and ‘slip’ into an addiction. Consequently, procedures such as these are more
likely to be engaged in as part of a plan which extends through time, and not as the
result of an impulse decision. Moreover, the pursuit of BMPs such as scarification isn’t
something most people are accustomed to doing. These procedures are, therefore, more
likely to be experienced as significant choices. The result is that there are more
opportunities for people to reconsider their decision to engage in surgical-type BMPs.
With these preliminary remarks out of the way, it is time to turn to the main task
of this section: providing a framework for dealing with addiction in a world without the
medical monopoly. To this end, it will be useful to have a case to discuss:
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Nicorette: Pauline used to be a smoker, but quit years ago. To kick her habit,
Pauline used Nicorette chewing gum. Although this worked to stop Pauline
smoking, it did nothing to help with her underlying nicotine addiction. If
anything, the fact Nicorette can be chewed in pubs, clubs and offices meant that
Pauline’s nicotine addiction only got worse. Even though Pauline has stopped
having to go to the tobacconist every week to pick up her favourite Dutch
rolling tobacco, she now finds herself having to make regular trips to the
pharmacy to buy Nicorette gum.

In cases like Nicorette, Pauline’s agency is compromised. Unlike people who
aren’t addicted to the chewing gum they buy, Pauline lacks control over her
consumption of Nicorette. The question is: is this a problem? Should those who sell
Nicorette (pharmacists mostly) interfere to ascertain whether Pauline is competent?
Addiction to cigarettes is problematic because the nicotine they contain is consumed
alongside cancerous smoke, but nicotine itself isn’t very harmful at all. According to the
Agency Approach when people are addicted to substances that aren’t conventionally
considered to be harmful no interference is warranted, as our duty to prevent people
suffering harm is not triggered by cases like Nicorette. Therefore Pauline should be
granted a Complete Right against Interference (RCI + RTBI + RPBI), protecting her
from interference aimed at questioning her nicotine use or stopping her chewing her
gum.
In other cases of addiction, however, more interference is required. When people
become addicted to substances which are conventionally considered to be harmful to
self, the bystander’s duty to prevent harm licences initial interference to ascertain
competence. To illustrate:

Khat: Mark is 26 year old and has just returned to Robertsville after a trip to
Somalia, where he was an english teacher in the capital Mogadishu. There he
discovered the joys of chewing Khat (a plant found primarily on the horn of
Africa and the Arabian peninsula which contains the stimulant cathinone). Mark
likes Khat because it makes him more loquacious, experience a mild euphoria,
and allows him to spend more time in the local bars after work. However, Khat
use also has downsides. When Mark chews it he finds it difficult to sleep and
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sometimes wakes up feeling depressed and lethargic. As a consequence, Mark
chews more Khat before going to teach, starting the cycle up again. Over time,
chewing Khat can lead to heart attacks, impotence and even psychotic episodes.
Even though he knows this and it worries him, Mark can’t kick his habit and, on
his return to Robertsville, searches for his closest Recreational and
Experimental Drug Dispensary, which turns out to be the one owned and
operated by Mr Nice.

The question this case raises is: if Mark requests Khat from Mr Nice, what should
Mr Nice do? In cases like Khat, Checking Interference (CI) to ascertain whether Mark is
competent is warranted. As heart-attacks, impotence and psychotic episodes are
conventionally considered to be harmful to self, Mark’s request triggers Mr Nice’s duty
to prevent harm. Therefore, before Mark is allowed to purchase any Khat he must first
demonstrate the ability to exercise the three CCs (i.e. knowledge, rationality and a life
plan) to the extent necessary to meet an appropriate threshold. Given that Mark’s
addiction does not lead to the destruction of his agency, the height of the threshold Mark
must meet should be sensitive to what Mark values. As, by hypothesis, Mark disvalues
the increased risk of heart-attack and the negative emotions caused by his repeated use,
in Khat Mark should have to meet a moderately high threshold in order to re-ground his
Complete Rights against Interference (RCI + RTBI + RPBI). If he cannot meet that
threshold, Mr Nice should refuse to sell Mark his drug of choice (PBI). Should Mark be
able to present evidence that he outcome of CI would be different at another point, he
should be entitled to reapply to have his competence re-assessed. This would be the
case, for example, if Mark changed his mind about the badness of the side-effects of the
drugs (e.g. he realises impotence isn’t a problem as he identifies as asexual and wishes
to remain celibate) or worked on his ability to exercise his CCs.
In order to minimise the harms associated with addiction, research into less
harmful alternatives to the drugs people consume should be supported. In the UK,
Professor David Nutt is leading the charge on harm reduction for alcohol, proposing we
use safer alternatives such as benzodiazepines or, ideally, reversible GABA enhancers
(Nutt 2012 p. 300, Chick and Nutt 2012)
In summary, when people’s addictions don’t threaten to destroy their capacity to
exercise their agency in general (as is the case for nicotine or chewed Khat), people who
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wish to consume them should only have to demonstrate competence if they are
conventionally considered to be harmful. In these cases, the height of the threshold
should be set according to the values of the person being interfered with. Where the
activity is conventionally considered to be harmless no form of interference is
permissible (as occurs in Nicorette or Supermarket).
Having outlined how to deal with cases in which people’s agency isn’t at stake, it
is now time to turn to the most problematic cases of addiction: those in which the drug
is destructive of people’s agency. To illustrate how Recreational and Experimental Drug
Advisors (REDAs) should manage these requests, it will be useful to have a case to
discuss. Lets meet William, a writer addicted to heroin:

Junk: William is addicted to heroin and has been for a number of years. William
started taking opiates as part of a bohemian art scene and, over time, has
become addicted to the intense highs. William’s heroin use reduces his literary
output, but he is still able to earn a handsome living writing novels (which are
mostly about the life of a heroin addict). William has spent the morning
working on a new novel, Naked Dinner, but by midday he has run out of heroin.
Given how addicted he is to it, William needs more heroin before he goes into
withdrawals. Although heroin use reduces the speed at which he can write,
being in withdrawals makes it impossible for William to write any prose at all.
This motivates William to visit Mr Nice at the dispensary to pick up some more
heroin. With the muscle cramps and general weakness setting in, William walks
in to the dispensary and asks Mr Nice for some heroin. Given heroin
consumption has a massive impact on people’s ability to exercise their agency,
Mr Nice informs William that he won’t be able to dispense the heroin
immediately.

What Mr Nice needs to establish before dispensing the heroin is whether William
is a willing addict or an unwilling addict. By ‘unwilling addict’ I mean an addict who,
despite succumbing periodically to their desire for their drug of choice, ‘hates his
addition and always struggles desperately, although to no avail, against its
thrust’ (Frankfurt 1971 p. 12). Willing addicts, on the other hand, are those who do not
struggle against their addiction. Although willing addicts may be aware that their desire
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for drugs is damaging in some way, they fully endorse their desire to take the drug.
Willing addicts, unlike unwilling ones, don’t conceive of their addiction as being at
odds with their life plan. Willing addicts ‘would not have things any other
way’(Frankfurt 1971 p. 19).
Distinguishing willing from unwilling addicts is important because they deserve
to be treated differently. Whilst unwilling addicts deserve protection and help
overcoming their addiction, willing addicts should be allowed to consume the drugs
they are addicted to (in the same way that James from Cult should be allowed to join the
agency-destroying cult). Separating willing from unwilling addicts, however, presents
an epistemological problem. Whether or not someone is a willing addict or not depends
on how they relate to their drug-taking behaviour. As such, it concerns the mental states
of the particular person being interfered with. Therefore, the only way in which Mr Nice
can try and ascertain whether William is a willing or an unwilling addict is by asking
him questions about how he conceives of his drug-use.
However, this strategy won’t necessarily work. The reason is that it relies on
addicts truthfully disclosing how they relate to their drug behaviour. Any unwilling
addicts who have already succumbed to the temptation to take the drug could simply
deceive the Recreational and Experimental Drug Advisor’s (REDAs) they want to get
drugs from, pretending to be a willing addict when they are actually not. In order to
ensure that unwilling addicts get the help they need, more extensive interference is
warranted.
In order to distinguish willing from unwilling addicts, people who request highly
addictive drugs from REDAs such as Mr Nice should be subjected to Temporary
Blocking Interference (TBI) in the form of mandated waiting periods. The goal of this
form of TBI is to give people an opportunity to reconsider their decision by breaking the
immediate connection between requesting a drug and being able to consume it. To
illustrate, it will be useful to pick up Junk where we left of:

More Junk: William has just requested some heroin from Mr Nice. Mr Nice
informs William that he needs to establish whether or not William is a willing or
an unwilling addict. William tells Mr Nice that he is definitely a willing addict,
to which Mr Nice responds that that is what everyone says. Given that he has
has a duty of care towards unwilling addicts, however, he won’t be able to take
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William’s word for it. Mr Nice tells William that if he comes back tomorrow
morning (TBI) and still wants the heroin, Mr Nice will first conduct a
competence assessment (CI) and then dispense it to him.

Using Temporary Blocking Interference in this way means that both willing and
unwilling addicts will, initially, be subject to interference aimed at delaying the
completion of their plans. This is necessary to ensure that unwilling addicts have an
opportunity to engage with addiction services. For many unwilling addicts, this may
involve abstinence based treatment. Those individuals who wish to completely cease
their heroin use should be offered help to access maintenance and detox treatments to
help with the pains of withdrawal, and/or the possibility of having a Naltrexone implant
or injection.
Maintenance and detox treatment usually involves prescribing people methadone
or buprenorphine (more commonly known under the brand name Subutex). Methadone
and Subutex, unlike heroin, don’t deliver strong intense highs and, therefore, are less
prone to being consumed recreationally. The purpose of these drugs is to hold off
painful opiate withdrawal symptoms; which include nausea, muscle cramps, an elevated
temperature, anxiety and diarrhoea (Nutt 2012 p.166). The idea is that once use has
been stabilised, the dosage of opiates can be slowly reduced over time until eventually
the person is no longer dependant on them.
Naltrexone is an opioid antagonist which works by binding to the opiate receptors
in our brains, blocking the effects of heroin. This helps users overcome their addictions
by breaking the connection between consuming a drug and any positive experiences that
accompany it. After a week or so, Naltrexone also works to reduce the desire to
consume heroin as well, helping people stop their drug seeking behaviour.
Other ways of helping users achieve abstinence is by requiring that people who
distribute addictive substances offer self-binding mechanisms. One requirement
Recreational and Experimental Drug Advisors could be forced to comply with as a
condition of their licence is operating and enforcing self-exclusion lists. These lists
could then be shared by all REDAs in the area. In the UK, gambling business operating
out of physical establishments are already required to sign up to a multi-operator selfexclusion schemes, giving problem gamblers the opportunity of excluding themselves
from all betting shops in the region (Gambling Commission n.d.). In order to make
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these self-exclusion schemes more effective, it is important that proprietors are able to
identify who has decided to self-exclude. Otherwise, people who have used to overcome
will be able to break their agreements (Nowatzki and Williams 2002). In anonymous
betting shop interactions, operating a self-exclusion regime can be close to impossible.
In Recreational and Experimental Dispensaries, the problem of people breaking their
agreements should be solved by requiring photo ID before allowing people to purchase
drugs (Nowatzki and Williams 2002). Self-binding mechanisms, however, can only do
so much. The reason overcoming addiction is a difficult thing to do is that it requires
constantly choosing not to succumb to the urge to engage in addictive behaviour. To
help people who wish to self-exclude, they should be offered counselling, talking
therapies and access to group therapies such as Narcotics Anonymous to help them
develop the strength of will necessary to avoid relapsing (Gainsbury 2014 p.237).
A more long-term (and sci-fi) solution would be to work toward the development
of non-addictive and less harmful psychoactive substances (Mackenzie 2011). If these
provided similar benefits to the addictive substances they are intended as substitutes to,
the demand for their addictive counterparts is likely to fall. Other things being equal,
most people would prefer to not be addicted. 35
However, not everyone who uses addictive and agency-destroying drugs will want
to come off them. If they do not want to do so, coercing them into doing so is
incompatible with respect for persons. Should William from Junk and More Junk return
the next day to pick up his heroin, his choice to engage in heroin use should be treated
in the same way as James’ decision to join the Cult. In other words, Mr Nice should
engage in Checking Interference (CI) to ascertain whether William can meet a very high
threshold of the CCs. If William can do so, he should be entitled to proceed with his
heroin use (Von Hirsch 2008) with a re-grounded Complete Right against Interference
(RCI + RTBI + RPBI).
One problem with subjecting willing addicts to TBI is that people who are
genuinely addicted to heroin need to consume it to avoid going into withdrawals. Given
how unpleasant withdrawal is, heroin addicts are likely to go and try and acquire heroin

Interestingly, in this futuristic scenario, addiction is both less and more of a problem. It is less of a
problem in that it is likely to be less prevalent. It is more of a problem in the sense that it is makes the
value systems of those individuals who would still choose the addictive substance stranger. It makes
Frankfurt’s willing addict more obviously willing but less easy to empathise with in as far as they choose
addiction as opposed to balance it against the benefits of the drug use.
35
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elsewhere. In a world without the medical monopoly where recreational drugs are
readily available, addicts will likely resort to the grey market, buying other people’s
supplies. To solve this problem, Mr Nice should offer people like William maintenance
therapy during the waiting period between his request for heroin and when it is
dispensed. Providing maintenance therapy to stabilise William’s opiate use during TBI
will also help William demonstrate he has the capacity to exercise his Core Capacities
when he has waited out the cooling off period. Without maintenance therapy, he will go
in to withdrawal (which has some of the same symptom as a heavy flu). As a
consequence, he may be unable to engage with the competence assessment. Prescribing
maintenance theory will help stabilise his addiction, allowing him to engage with the
process of Checking Interference and demonstrate he can re-ground his Complete
Rights against Interference (RCI + RTBI + RPBI).
Being subjected to TBI, although necessary to separate willing from unwilling
addicts, interferes with the life plans of long-term willing heroin addicts. Although a
prescription for methodone may help with the withdrawals, not being able to access the
heroin they want will delay their completion of their plans (in William’s case the goal
being getting on with the novel). If William were forced to wait for his heroin (and take
methadone instead) every time he wanted to stock up on heroin, his Complete Rights
against Interference (RCI + RTBI + RPBI) would be violated. Under a regime of
liberalised access, this effect of TBI can be mitigated in a number of ways.
The first way long-term willing addicts can avoid having their supplies cut off by
mandated waiting times is by planning ahead and ordering more heroin before they run
out. This system could work in a similar way to how pharmacists deal with repeat
prescriptions, allowing users to contact Recreational and Experimental Drug Advisors
(REDAs) before they need their next dose. The problem with this solution is that longterm heroin use can make it difficult for people to plan ahead. What willing addicts need
is a way of demonstrating to REDAs that they are willing addicts without having to
undergo the mandated waiting periods. To this end, a system of heroin licences could be
instituted, allowing REDAs to distribute heroin to those individuals who have acquired
one. These licences could be distributed to people upon demonstrating they are
competent enough to re-ground their Complete Rights against Interference (RCI + RTBI
+ RPBI). People who acquire them could be required to renew them periodically by
meeting a high threshold of the CCs. If addicts cannot meet this threshold, they should
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be offered maintenance treatment to stabilise their addiction. If there is evidence the
outcome of Checking Interference is different, they should be entitled to have their
competence re-assessed.
Just because someone is a willing heroin addict doesn’t mean they don’t want to
control their consumption levels at all. In order to help people who wish to moderate
and limit their consumption (without giving it up completely) there are a number of
things Recreational and Experimental Drug Advisors (REDAs) can do. For example,
when dispensing heroin they could ask people like William how much they normally
consume and discuss setting limits on their use in advance; specifying for example a
total amount they can purchase any given day, week or month. This self-binding
mechanism could help people ensure that their addiction doesn’t spiral out of control, by
helping them maintain the level of use they are accustomed to. Users who reach their
limit could be given maintenance therapy to help them not experience withdrawals until
they are due their next batch of their preferred drug. To help users who regularly
consume their whole quota too quickly, REDAs could offer to store these people’s drugs
at the dispensary and require that users administer their doses on site.
These policies could be designed so that requests for reductions in their allowance
would take immediate effect whereas requests for an increase in the limit would only
take effect after a specified period of time (Kleiman and Ziskind 2014). Users
requesting big increases in their quota could also be required to re-demonstrate their
ability to meet a very high competency threshold before being entitled to an increased
quota. This asymmetrical ability to alter their consumption could serve to help people
avoid slipping in to over-consumption and addiction.
To summarise, one of the downsides to abolishing the medical monopoly is that
people will have more opportunities to engage in addictive behaviour than would be the
case under alternative systems. Addiction is problematic because people lack control
over the specific behaviour they are addicted to, which leads to people engaging in it
regularly. When these behaviours are harmful to self (as in Khat), repeating the activity
increases the risk of harm materialising. This gives bystanders a reason to interfere to
ascertain whether the person is competent to proceed (CI). In cases where people’s
agency isn’t completely destroyed, the competence threshold a person must meet to be
entitled to proceed should be determined by the values of the person being interfered
with. If they can meet the threshold of the three CCs (i.e. knowledge, rationality and a
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life plan), they should be entitled to proceed with a re-grounded Complete Right against
Interference (RCI + RTBI + RPBI). In other words, whilst soft paternalistic interference
is warranted to ascertain competence, hard paternalistic interference aimed at
completely precluding people from pursuing their plans is not.
When the thing people are addicted to completely destroy’s people’s agency, it is
important to determine whether or not people are willingly or unwilling addicts. In the
case of unwilling addicts who wish to stop, Recreational and Experimental Drug
Advisors (REDAs) should help them achieve abstinence by offering maintenance and
detox therapies, access to self-exclusion systems, and talking therapies.
Willing addicts, on the other hand, should be entitled to use their drug of choice
with a re-grounded Complete Right against Interference (RCI + RTBI + RPBI) if they
can demonstrate they can exercise the three CCs to the extent necessary to meet a very
high threshold. As a consequence, hard paternalistic policies aimed at stopping people
like William from taking their drug of choice are impermissible.

2. Mistaken Empirical Beliefs
In Chapter 4 I argued that the medical monopoly is incompatible with respect for
persons because it precludes people who wish to engage in non-health-based BMPs
from accessing the medical technology they need to do so. As a consequence, people
whose life plans involve scarification, the insertion of implants under the skin or the use
of psychoactive substances will be precluded from furthering their goals. However,
liberalising access to medical technology also provides people with more opportunities
to use medical technology to hinder their goals. People who engage in BMPs may be
acting on the basis of false empirical beliefs and, as a consequence, may find that the
procedure they requested is an inappropriate means to their goals.
Although some of these factual errors will be caught during the informational
disclosure that occurs in the process of Checking Interference (CI), there is always the
possibility that people may slip through the net. The risk of adopting inappropriate
means is higher when either the causal mechanisms are very complicated (Dworkin
1972 p.82), when people perform BMPs on themselves without direct supervision, and/
or when it is hard to imagine what the potential outcomes will feel like (Dworkin 1972
p.71-2). Despite the worry that people will make factual mistakes generalising to all
forms of BMP, some practices are more likely than others to be engaged in on the basis
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of mistaken beliefs. In this section, I will start by discussing cases of self-medication,
the reason being that they often share the first two characteristics that make it more
likely people will engage in BMPs on the basis of mistaken empirical beliefs. To
illustrate how the Agency Approach can be extended to deal with cases in which it is
difficult to conceive of what the outcome will feel like, the discussion will then move on
to consider the case of someone requesting a full facial tattoo.
To start the discussion, it will be useful to have a case to discuss:

Bruxism: Frank has woken up with the worst headache he’s ever had in his life
and goes online to check out what it might be. On the NHS website, he finds
that headaches can be caused by Bruxism, a disease characterised by teeth
clenching or grinding. Frank checks what causes this, and finds out it is often
stress induced and related to anxiety; both of which he suffers from. Next,
Frank checks for the symptoms of Bruxism and discovers that, on top of the
headache, he has three more of them: unexplained damage to the inner cheek,
worn down teeth and jaw pain. Frank looks up treatment options and sees that
most of them involve either wearing a retainer at night (which he thinks is
uncool and, hence, not a viable option), psychological therapy to treat the
underlying anxiety (which he isn’t ready for yet), cutting down on his use of
recreational drugs such as alcohol, marijuana, MDMA and Cocaine (none of
which are pleasures he is willing to give up) and better sleep hygiene (which he
hasn’t got the time for). Frank concludes that, given his inflexibility, there isn’t
much use in visiting the GP, who he presumes will encourage him to treat his
underlying stress and lead a generally healthier life-style. Frank goes online
again and finds the website for The Bruxism Association and discovers on their
website that Valium is sometimes used to treat Bruxism, as it helps relax the
facial muscles. Frank heads over to the Recreational and Experimental
Dispensary to buy some Valium. Having chatted to Mr Nice about how to take
the valium and had his competence assessed, Frank is allowed to purchase some
and takes his first dose on the way home. When the Valium starts to take effect,
Frank forgets about his headache.
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At the dispensary, Mr Nice is trained to ask Frank his drug use in the past and
whether he is on any other drugs at the moment. Mr Nice also has the training required
to give accurate information about the effects Valium will have, normal dosage levels
and how often to take them. At the time he purchases the drugs, therefore, Frank may be
quite informed about how to use Valium safely, what to look out for and when to seek
further medical help. However, after Frank has left the dispensary he may forget the
information he has acquired or the urgency which which words of caution may have
been conveyed. As Valium interferes with our ability to consolidate memories, this is
especially likely in Bruxism.
When he goes to take the medication over the coming days and weeks, this
information will become easier and easier to forget. Given that Frank isn’t being
supervised when he consumes these drugs, he may not remember the warnings and,
therefore, he may self-medicate inappropriately and put himself in harms way. For
example, if he takes the Valium long-term he may need increasing dosages to achieve
the desired effects. Similarly if Frank forgets that Valium slows people’s breathing and,
as a result, takes it in combination with alcohol (which also depresses breathing rates).
Moreover, given that in Bruxism there was no involvement by a doctor in the process of
diagnosis and treatment selection, Frank is at risk of both having misdiagnosed himself
and, even if correct in the diagnosis, of having chosen an ineffective treatment with
harmful side-effects. In other words, he may misidentify the complex causal
mechanisms that are causing his headaches.
With regards to the risk of misdiagnosis, this can only really be truly avoided by
Frank visiting the doctor. Even then, getting an accurate diagnosis may require getting a
second opinion, laboratory tests, changing one’s diet and monitoring the effects, and
trialing various types of medication. Given that forcing people like Frank to go to the
doctors would be incompatible with respect for persons, REDAs such as Mr Nice
should advise people like Frank of the risks they take when self-medicating without an
accurate diagnosis of their condition. Mr Nice should make plain that Frank is acting
under conditions of uncertainty when he doesn’t have to. If Frank is risk-averse, the fact
that he risks not noticing a more serious health condition (such as a brain tumour, which
can also cause headaches) is a factor which would raise the competence threshold he
must meet to re-ground his Complete Right against Interference (RCI + RTBI + RPBI).
As the threshold becomes progressively harder to meet, only those individuals who can
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demonstrate they fully understand what they are doing will be competent enough to
purchase the drugs under conditions of uncertainty. To further reduce the risk of people
making diagnostic mistakes, compulsory disclosure about the risks of self-medication in
general could be complemented by an improvement of remote diagnostic tools.
Combining this with the use of Artificial Intelligence could help people who do not
wish to visit medical professionals diagnose themselves correctly (Whyte 2019).
To help reduce the likelihood of people taking their medications incorrectly,
information leaflets listing the most likely negative interactions between drugs and the
most common ways in which people misuse them should be made available. Currently
information leaflets don’t contain advice on how medications interact with the use of
illegal recreational drugs such as MDMA or Cocaine. Given the twin facts that many
people consume these drugs and they can have interactions with other medications,
consumers need information about how medications interact with recreational
substances.
Information leaflets could be complemented by policies such as online databases
to help monitor drug side-effects and make information about how to consume drugs
more accessible to the people who are using these medications. To help people selfmedicate, phone-lines staffed by Recreational and Experimental Drug Advisors or
Pharmacists could serve to make personal interactive advice more readily accessible at
the time the person self-medicating needs it.
Other ways of making salient that some medications are very dangerous is by
adopting new packaging regulations. Currently, medications are packaged in boxes
which do not have prominent warnings advising people of the dangers of consuming
them. Advice on how many to take and the potential harmful side-effects is only
disclosed in the folded up leaflet, which it is easy to keep out of sight and out of mind.
As a consequence, people can end up taking more than the recommended dose without
this being readily apparent. To make the dangers of consuming medications more
obvious to people, hazard pictograms should be included on the outer packaging. This
could work in a similar way to how it does with cigarettes, where seeing photos and
warnings about the negative side-effects of consuming tobacco is unavoidable (Husak
1992 p.135).
To summarise, to help mitigate the risks of people self-medicating inappropriately
available information about the risks of both existing medications and the possibility of
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misdiagnosis should be made salient to people when they purchase drugs. To ensure that
this information is available when they need it, information contained on leaflets should
also be made available in a professionally indexed digital format, making it easier for
people to search the information for the parts that are relevant. To resolve doubts people
may still have, phone-lines staffed by professionals should be set up for people to get
advice on self-medication.
Even taken together, however, these regulations won’t be enough to ensure that
people have access to the information they need to self-medicate. The reason is that all
of these policies rely on the information actually being available. Sometimes the
problem isn’t that people are unaware of information that exists out there, it is simply
that the information isn’t publicly accessible. In some cases, this is due to the fact
pharmaceutical companies don’t provide access to the results of the clinical trials they
conduct (Jackson 2012 p.46), especially when the results are negative results (Schaefer,
Emmanuel and Wertheimer 2009). As a consequence, users of these drugs lack full
information about their effectiveness, the potential negative side-effects, and negative
drug interactions. To solve this problem, pharmaceutical companies should be
compelled to release all data from clinical studies so that both the medical profession
and the population at large can scrutinise it (Flanigan 2012 p. 584). Once this
information is in the public domain, Recreational and Experimental Drug Advisors must
be trained in how to access this information and explain it in an understandable fashion
to their clients at the time of purchase.
In other cases, the lack of information can’t be attributed to pharmaceutical
companies covering up the fact their products are dangerous. In many cases, we have
just never studied the effects of particular individuals taking particular combinations of
drugs. Many randomised control trials for new medications are conducted on nonrepresentative samples of people. Participants in clinical trials are normally younger,
healthier and have less co-morbidities than real-world patients (Kennedy-Martin et al
2015). Moreover, participants are usually white, male and are not using other drugs
during the trial (Mosenifar 2007). As a consequence, the results these trials yield may
not be easily translatable into a clinical setting. Therefore, they fail to tell us what we
actually need to know; that is, how the drugs will affect normal people when they take
them as part of their daily lives.
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To solve this problem, pharmaceutical companies should be encouraged to enrol
representative samples of the population in their clinical trials. If they do not, the fact
the drug has been tested primarily on certain segments of the population should be made
salient on the information leaflets and by Recreational and Experimental Drug Advisors
(REDAs) when dispensing the medications. The idea is that, by informing the public
about this fact about how clinical trials are conducted, pharmaceutical companies will
be put under increased public pressure to make the results of their research more
representative. To complement this, pharmaceutical companies and Recreational and
Experimental Drug Advisors could be taxed to fund citizen science projects aimed at
monitoring the use of pharmaceuticals in real-world scenarios and running clinical
trials. The purpose of these initiatives is to increase the evidence base available, taking
note of dosages, frequencies, the benefits of using the drug and the negative side-effects.
The final reason information about side-effects may not be available for a
particular drug is due to the fact that it is an experimental medication and, as a
consequence, has only gone through Phase I clinical trials. Phase I trials involve testing
drugs on small groups of healthy volunteers and aim to establish toxicity, dosage, and
the mechanism of action for a drug. Establishing the effectiveness of drugs and
monitoring the side-effects occurs at later stages (Phase II and Phase III clinical trials).
Under current regulations, the fact these medications are untested means that access to
them medications is strictly controlled, only being made available to particular patients
under compassionate use or ‘special need’ programmes. In the UK, people who wish to
consume these drugs must demonstrate that they have serious illnesses which cannot be
treated with any other available medications (MHRA 2014). Something similar happens
in the USA, where the FDA also allows compassionate use of experimental medications
for severe health conditions (FDA 2018).
In cases where there is no good evidence as to the effectiveness of experimental
drugs, it will be difficult for Recreational and Experimental Drug Advisors (REDAs) to
help people reduce the risks inherent in self-medication. In a world without the medical
monopoly, people who wish to consume untested pharmaceutical products should be
initially subjected to Checking Interference (CI), and allowed to proceed with a regrounded Complete Right against Interference (RCI + RTBI + RPBI) only if they can
demonstrate they are competent. During the process of Checking Interference (CI),
REDAs should inform people of the fact there is no robust evidence of the effectiveness
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of these drugs, the fact they have only been tested on small numbers of healthy people
and the uncertainty surrounding side-effects.
In summary, when the information REDAs should disclose to people is either of
insufficient quality or simply not available (either due to unrepresentative clinical trials
or the fact they haven’t been conducted), people ought to be made aware of this fact.
Should people who receive this information still wish to self-medicate, they must
demonstrate that they are competent to do so by submitting to Checking Interference
(CI). If they can meet the competence threshold agreed upon, they should be entitled to
proceed with a Complete Right against Interference (RCI + RTBI + RPBI).
So far, the discussion in this section has focused on cases in which people are
likely to make mistakes due to the complexity of the causal mechanisms and the lack of
direct professional supervision. The third type of cases in which people are likely to
make mistakes are those in which it is difficult to imagine what undergoing the BMP
will feel like. To illustrate the problem, it will be useful to have a case to discuss. Let’s
meet Vince who is toying with the idea of getting a full facial tattoo:

Face-Tattoo: Vince has never had a tattoo before and is thinking of initiating
himself into the scene by getting a full facial tattoo. The reason Vince wants a
facial tattoo is that he thinks they make people’s faces unique and demonstrate a
measure of disdain for conventional norms of propriety. Vince has scoured the
internet for pictures of people’s facial tattoos, and has finally decided on a
design that covers his full face, extending down his neck to below his t-shirt
line. With a design to show his tattoo artist, Vince heads off to the local studio.
At the studio Vince meets Trace, owner and operator of the tattoo shop. Vince
shows Trace his design for his facial tattoo and asks to have it copied onto his
face. Trace tells Vince that, before anything else, a competence assessment is in
order (CI). Trace and Vince sit down for a chat, in which Vince explains that he
likes the rebellious nature of facial tattoos and the idea that no one he
encounters will look like him. Trace tells Vince that, in the tattoo scene, facial
and neck tattoos are normally only acquired by people who already have lots of
experience acquiring tattoos. It is considered a badge of honour. Trace (who
already has numerous facial tattoos) tells Vince that he often gets strange looks
from people and that he is sure some people think he is dangerous (even though
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he is very mild mannered). Vince listens respectfully and replies that he doesn’t
really care what people think of him. His motto has always been: ‘If people
don’t like the look of what I’m doing, they should look the other way’. Trace
tells Vince that he really won’t be able to understand what it is like for someone
to instinctively find you unsettling and not want to talk to you until it has
actually happened to him. Vince is still adamant he wants his facial tattoo,
thinking that if people don’t find him scary now they won’t find him scary with
a face tattoo. Vince is confident that his radiant smile will stop that from
happening. Trace tells Vince he doubts both the fact that Vince genuinely
doesn’t care what people think of him and that his smile will save him (even if
it is a good smile). If Vince knew what genuine rejection felt like, he wouldn’t
show as much bravado.

The question in Face-Tattoo is: should Vince be allowed to proceed? On the one
hand, it seems that not allowing Vince to proceed based on the fact that he doesn’t
‘truly’ understand what it is like to have a facial tattoo is patronising. The problem with
these kinds of statements is that it is difficult to see how Vince can ever demonstrate he
‘truly’ understands something if what he says isn’t being taken seriously. On the other,
Trace seems right about the fact that that having a facial tattoo will affect him in ways
he doesn’t yet understand. Whilst it is definitely the case that Vince understands that
acquiring a face tattoo involves getting a tattoo on your face, what Vince lacks is the
experiential knowledge necessary to accurately evaluate future states of affairs in light
of his values. If Trace is right, in getting a full facial tattoo Vince is taking a big risk
which he may later regret. Moreover, given that the procedure is permanent and
irreversible, making this mistake could be a life changing experience.
In cases like Face-Tattoo (where it is difficult to understand how life would
change upon engaging in BMPs) Vince should be subjected to Temporary Blocking
Interference and precluded from proceeding with his face tattoo immediately (Von
Hirsch 2008 p.30, Simester and Von Hirsh 2011 p.152, Dworkin 1972 p.81). Instead,
what Trace should offer to do is give Vince a non-permanent ‘trial’ version of the
operation (e.g. by drawing the design on with permanent marker). The goal of offering a
trial version of the BMP is to help Vince acquire the experiential knowledge necessary
to decide whether he wishes to get a tattoo all over his face. If he returns after the trial
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period and still wants to get his design tattooed, Vince should have his competence
assessed and should be allowed to proceed with a re-grounded Complete Right against
Interference (RCI + RTBI + RPBI).

3. Conclusion
In this chapter the goal has been to show how the Agency Approach to the ethics
of BMPs can be extended to mitigate two problems which would likely be exacerbated
by abolishing the medical monopoly: addiction and the possibility of people acting on
mistaken beliefs. The crux of the proposal is that people who either wish to consume
addictive drugs, or are likely to be acting on mistaken empirical beliefs, should be
informed of the risks they are taking and subjected to Temporary Blocking Interference
(TBI) to give them an opportunity to reconsider their decision.
With regards to addiction, subjecting people to TBI allows us to distinguish
between willing and unwilling addicts. In Robertsville, willing addicts who can
demonstrate they can meet a high threshold of competence ought to be entitled to
proceed with a re-grounded Complete Right against Interference (RCI + RTBI + RPBI).
If, on the other hand, the person is unwillingly addicted to the drugs they consume, they
should be offered ways of overcoming their addiction. In the case of heroin addiction,
this will involve providing people with the opportunity to move onto alternative opiates
to stabilise their addiction, detox and opiate reduction treatments, and access to
abstinence based recovery groups. To help ensure that people don’t engage in BMPs
based on a mistaken empirical beliefs, REDAs and BMSs should disclose information
and make it available at the time people need it. People who wish to engage in
permanent and irreversible forms of BMP which they are likely to regret (such a getting
a full facial tattoo as your first tattoo), should also be subjected to a ‘cooling off’ period
(TBI) and offered a non-permanent trial versions of the BMP. Here, as before, the goal
is to give people an opportunity to change their minds.
The main advantage of this system of regulation is that, unlike directly prohibiting
access to medical technology, it strikes a balance between protecting people from harm
and allowing those people who wish to participate in these practices to do so. Allowing
REDAs and BMSs to operate from shop-fronts means that people who wish to engage
in BMPs will have to interact with trained professionals who can offer them information
about the procedures they provide or the substances they supply. In Robertsville,
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therefore, people who wish to take heroin or get a facial tattoo will have their
competence assessed, will receive information about the nature of the procedure they
will undergo, and will be given opportunities to change their mind. Crucially, this is not
something that can be achieved unless we liberalise access to medical technology, as
under a prohibitionist regime it is impossible to ensure that people who provide
pharmacological or surgical BMPs satisfy their duties.
However, liberalised access is not a panacea, as some people will inevitably slip
through the net even when REDAs and BMSs inform people about the risks they are
taking and subject them to TBI. In Robertsville, some people who are unwillingly
addicted to drugs may fail to engage with addiction services during the process of
Temporary Blocking Interference (TBI). As a consequence they may fail to regain
control over their addiction for longer than would have been the case if they had
accepted opiate maintenance treatment. Furthermore, the increased visibility and
prevalence of recreational drugs might also lead to some former addicts finding it harder
to avoid coming into contact with the drugs they were addicted to, with the potential
consequence that it is harder for them to stay clean.In a place like Robertsville, it is also
impossible to guarantee that no one will self-medicate inappropriately or engage in
BMPs they may come to regret on the basis of mistaken empirical beliefs. The reason is
that ensuring that information is provided in accessible and user-friendly ways doesn’t
guarantee that people will read it or act on it. The same goes for forcing people to
engage in non-permanent trial versions of BMPs, which will only help people decide
whether they are comfortable with acquiring a permanent version if they reflect honestly
about how the trial made them feel.
Nonetheless, the fact that some people will slip through the net isn’t a reason to
limit access to medical technology. Some people will engage in BMPs on the basis of
mistaken empirical beliefs or as a result of an addiction regardless of how stringently
we regulate access to medical technology. Prohibitions on producing, supplying and
possessing either drugs or other medical technology don’t deter the determined, and it is
unlikely they ever will. As long as people have a desire to engage in BMPs, the likely
effect of prohibition is that these activities will simply be pushed underground. The
main advantage of the Agency Approach, therefore, is that it doesn’t shy away from the
fact that many people have a desire to alter how their bodies look and work by taking
drugs, removing body parts or using their skin as a canvass. Instead of trying to
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suppress these practices, the Agency Approach aims to make people aware of both the
risks they are taking and of the fact that cooperating with REDAs and BMSs can help
reduce the likelihood of them coming to harm. Whether people make the most of these
opportunities to avoid harm is, at the end of the day, up to them. Caring about harm
respectfully requires allowing people who are hell-bent on harming themselves to do so.
The crucial point is that the offer of help is there for when people want to take it.
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Chapter 6. Conclusions
In many parts of the world, including the UK, people’s freedom to alter their
bodies is limited by the existence of laws which prohibit the pursuit of some forms of
Body Modification Practice. Whilst cosmetic surgery, therapeutic surgery, hair styling
and tattooing are all legal in the UK; scarification, branding and the insertion of
implants under the skin are not. This is due to the fact the latter forms of BMP do not
constitute ‘reasonable surgical interference’ (whereas cosmetic or therapeutic surgery
do). As a consequence, they are not exempted from the legal principle that consent is
not a defence to changes of assault, wounding, grievous, or actual bodily harm. People
who perform BMPs such as tongue-splitting are, hence, vulnerable to prosecution. This
vulnerability was recently confirmed in R v BM [2018], where Brendan ‘Dr Evil’
McCarthy was sentenced to 40 months in prison for practicing consensual tonguesplittings, ear, and nipple removals without appropriate medical qualifications. These
legal prohibitions on the pursuit of BMPs not aimed at health (and the resulting
prosecutions) are a result of the medical monopoly, by which I mean the web of legal
entitlements through which the state grants physicians exclusive control over the terms
of access to medical technology.
In this thesis the aim has been to challenge this piecemeal approach to the way in
which we legally regulate the pursuit of BMPs by proposing an alternative framework:
the Agency Approach. The aim of the Agency Approach has been to provide a unified
theory of when people should be entitled to alter their bodies. The idea behind the
Agency Approach is that there is an underlying commonality which unites BMPs like
therapeutic surgery, tongue-splitting, and the use of cognitive enhancers like Modafinil:
they all involve people acting on their bodies to achieve desired goals. Unlike
alternative accounts, according to the Agency Approach the question of whether people
ought to be permitted to engage in a particular form of BMPs doesn’t depend primarily
on what type of BMP it is, for example whether it is standard medical practice or a
cosmetic intervention like scarification. Instead, the question of whether or not
interference is permissible depends on whether people can demonstrate they can meet a
subjective risk-sensitive competence threshold. If they can, respect for persons requires
we allow people to pursue their plans free from interference. I have argued that this
requirement is violated by the existence of the medical monopoly and that, as a
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consequence, it ought to be abolished and replaced by a regime of liberalised access to
medical technology.
To defend this approach to the regulation of BMPs, over the course of the thesis I
have provided answers to the following questions:
• What are Body Modification Practices?
• What does respect for persons require? Are current regulations which prohibit
some forms of BMPs compatible with respect for persons?
• Ought only the competent be entitled to pursue BMPs? If so, how is
competence to be assessed?
• Is the pursuit of BMPs compatible with the duties of physicians?
• Is is permissible for physicians as a group to monopolise legal access to
medical technology? If not, what regulations concerning its use are compatible
with respect for persons?
• What duties do those who perform BMPs have towards those they perform
them on?

The first task in defending a unified approach to the ethics of Body Modification
Practices (BMPs) is determining the extension of the term. In Chapter 1 I argued that
BMPs are those practices which involve the purposeful, non-trivial alteration of the
shape, size, appearance, and/or functionality of the human body. As I have understood
the term, it covers a heterogenous group of practices including, but not limited to:
scarification, branding, hair-styling, cosmetic and therapeutic surgery, the insertion of
hardware under the skin, the consumption of pharmaceuticals, tattooing, and teeth
sharpening or inlaying.
As participating in these practices can be a means through which people pursue
goals they value, respect for persons requires we allow people to do so, regardless of
whether we have pro-attitudes towards the goals people pursue through their
participation in BMPs. This is because respect for persons is a form of recognition
respect. Unlike appraisal respect, which is the appropriate response to excellence,
recognition respect is a response to people’s agency. In Chapter 2 I argued that people
are entitled to recognition respect in virtue of them possessing four Core Capacities
(CC): i) the capacity to acquire knowledge about the world, ii) the capacity for
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instrumental rationality, iii) the capacity to form and revise a life plan, and iv) the
capacity to respect others.
According to the Agency Approach, under normal circumstances the appropriate
response to people who possess these capacities is allowing them to exercise them free
from interference. In particular, I have argued that respect requires granting people a
Complete Right against Interference (RCI + RTBI + RPBI) which protects them from
both soft-paternalistic measures aimed at ascertaining competence, and hard
paternalistic measures aimed at completely precluding them from engaging in their
chosen course of action. In other words, people are entitled to complete non-interference
with their choices about how to style their hair, whether to tone their biceps, whether to
paint their face like a tiger, and which sections of their body hair to remove (if any).
This is true both when people are performing these BMPs on themselves (e.g. shaving
at home) and when they seek other people’s help (e.g. getting their beard trimmed at a
barbers). In either of these cases bystanders are duty-bound to abstain from interfering.
This, however, is not always the case. When people’s pursuit of BMPs threatens to
harm others, destroy their own agency, and/or it is conventionally considered to be
harmful to self, interference is warranted. In clear cases of harm to others like Parklife
(where Dylan’s consumption of PCP resulted in people being assaulted), I argued that
bystanders are entitled to interfere to stop people from harming others for as long as
they pose a threat. When the threat is temporary, interference must stop when the
person’s pursuit of BMPs ceases to be a threat to others (in Parklife this is when Dylan
is no longer high). If the person poses a permanent threat, Permanent Blocking
Interference (PBI) is permissible.
In cases in which people threaten to destroy their own agency (e.g. by joining a
cult or developing a heavy heroin habit) I have argued bystanders must engage in
Checking Interference (CI) to ascertain whether people can meet a high threshold of the
Core Capacities (CC). Demonstrating the ability to meet a demanding threshold allows
respect for the original choice to ‘carry over’ in to the future when they no longer
possess the capacities that merit respect. People who can do so, therefore, are entitled to
a Complete Right against Interference (RCI + RPBI + RTBI) that protects them in the
pursuit of their plans when they are no longer agents. If they cannot, further interference
aimed at preventing them from doing so is permissible (TBI or PBI).
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When people engage in behaviour which is conventionally considered to be
harmful to self, bystanders must engage in Checking Interference (CI) in virtue of them
having a duty to prevent harm. If, upon being subjected to CI, people can demonstrate
their competence, however, they should be entitled to proceed with a Complete Right
against Interference (RCI + RTBI + RPBI). If, on the contrary, they fail to meet the
threshold, further interference is permissible (TBI or PBI).
On the account of respect I have been defending, the success of people’s life plans
depends on being found competent. As a consequence, how competence is assessed is a
vital question. I have argued for a subjective risk-sensitive account of competence. On
risk-sensitive accounts, the competence threshold an individual must meet operates as a
sliding scale. The upshot of this is that people will have to meet a higher threshold of
competence to re-ground their Complete Rights against Interference (RCI + RTBI +
RPBI) when the activity is risky than when it isn’t. I have argued that, so long as the
height of threshold is determined exclusively with reference to the values of the person
being interfered with, this is compatible with respect for persons.
What isn’t compatible with respect for persons is directly engaging in PBI without
first giving people an opportunity to demonstrate competence (CI). The reason directly
engaging in PBI is incompatible with respect for persons is that it precludes people from
engaging in self-harming or destructive behaviours irrespective of whether they possess
the CCs. In short, it fails to be sensitive to people’s agency. Caring about harm
respectfully requires finally acceding to people’s competent refusals of further
interference. That is to say, whilst hard paternalistic interference (PBI) aimed at
completely precluding people from pursuing their goals is incompatible with respect for
persons, soft-paternalistic interference aimed at ascertaining competence (CI) is.
As directly prohibiting people’s pursuit of their plans is incompatible with respect
for persons, satisfying our duties to prevent harm whilst still treating people with
respect requires a fine-grained and individualised approach to interference. Given that,
according to the Agency Approach, the height of the competence threshold should be
determined by the values of the person being interfered with, different people will need
to meet thresholds of different heights in order to re-ground their Complete Rights
against Interference (RCI + RTBI + RPBI). This means that bystanders will have to
have a conversation with the people they are interfering with to negotiate the height of
the threshold they must meet. When people’s values are relatively familiar to the
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bystander, this may not take long. However, when these values are eccentric, agreeing
on a threshold may not be an easy task.
What this reveals is that respecting people requires engaging with them as
individuals who have particular plans and distinct outlooks on life. Although it may be
administratively simpler to issue blanket prohibitions that apply uniformly to all people,
doing so will inevitably frustrate some competent people’s pursuit of their plans. As a
consequence, prohibitionist approaches will inevitably fail to respond appropriately to
the value of at least some people’s agency. In short, there are no ‘one size fits all’
solutions when it comes to respecting people and their capacity to pursue projects.
Instead, interference must be targeted at particular people and tailored to the extent to
which they possess the CCs.
Yet this isn’t how we currently regulate medical technology. The existence of a
state-backed medical monopoly in many parts of the world (including the UK) means
that physicians as a group can determine who can use medical technology, how it is used
and, by extension, what forms of medical technology are available on the market. As a
consequence of this, individuals who wish to engage in some BMPs not aimed at health
(e.g. ear removal or the use of recreational drugs) are precluded from doing so legally
irrespective of whether they are competent. In other words, they are subjected to a
blanket ban. This occurs because physicians are duty-bound to refuse to provide these
services, and the practitioners who do provide them (REDAs and BMSs) cannot claim a
defence of consent against charges of assault, wounding, grievous, or actual bodily
harm. This means that BMSs and REDAs are vulnerable to prosecution for practicing
their trades irrespective of whether the person undergoing the BMP was competent to
give consent. As a result, people who want to pursue BMPs cannot do so legally with
the help of suitably qualified practitioners.
In order to respect the Complete Rights against Interference (RCI + RTBI +
RPBI) of the people who wish to engage in BMPs, the practitioners who perform them,
and the physicians who don’t want to participate; I have argued we ought to abolish the
medical monopoly and allow REDAs and BMSs to acquire licences to perform BMPs.
The main objection to this line of argument is that doing so is dangerous. To mitigate
this concern, I argued that as a condition of acquiring a licence these professionals
should have to demonstrate they know how to assess people’s competence accurately
and that they possess the skills needed to practice their trades safely. Given that there is
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always a risk of even the most trained practitioners making mistakes, to ensure the
safety of people who engage in BMPs referral systems should be put in place to pass on
cases which require further medical attention to more qualified practitioners (e.g.
trauma surgeons and A&E physicians).
In the final chapter of the thesis I considered two further potential problems with
abolishing the medical monopoly: addiction and the potential for people making
mistakes as a result of ignorance. To account for these two problems, the Agency
Approach must be extended to assist people who are unwillingly addicted to certain
forms of BMPs or who engage in them on the basis of mistaken beliefs. These
additional safety measures include extending Temporary Blocking Interference (TBI) to
give people an opportunity to reconsider, abstinence based treatments to help unwilling
addicts, the use of self-binding mechanisms such as self-exclusion lists, the use of
maintenance treatments to help people stabilise their addictions, the provision of
informational services to offer advice on how to consume pharmaceuticals, and the use
of non-permanent ‘trial’ versions of BMPs to help people see whether they’d be making
a mistake by acquiring a permanent version of it.

In conclusion, adopting a unified approach to the ethics of BMPs forces us to reevaluate the way in which we currently regulate medical technology. In particular, it
reveals that current prohibitions on the pursuit of BMPs such as scarification and tongue
splitting are incompatible with respect for persons. People value their participation in
these practices, and precluding them from using medical technology to pursue goals
other than health constitutes an unjustified imposition of a particular ordering of values
on people who do not share them. The legal distinction between tattooing, bodypiercing, conventional surgery, cosmetic surgery, and the use of pharmaceuticals under
medical supervision (all of which are legal in the UK); and procedures such as the
insertion of implants under the skin, the amputation of digits, branding, and recreational
drug use (all of which are illegal in the UK) therefore, has no place in a society which
seeks to respect people and their pursuit of their plans. In slogan form: stopping people
from trying to looking like lizards is illiberal.
Arguing that individuals ought to be entitled to engage in BMPs not aimed at
health (e.g. looking like a lizard), however, is not to say that the fact engaging in a
particular form of BMP has health benefits doesn’t matter at all. The Agency Approach
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is intended as a complement to accounts of justice in health distribution, as opposed to a
substitute for them. If participation in particular BMPs reliably increases people’s health
(e.g. mediterranean dieting, the use of medications in correct doses to treat illnesses
people have been correctly diagnosed with, or the surgical removal of a cancerous
tumour) on most accounts of justice in health they will have a claim on publicly funded
and scarce medical resources. How extensive these entitlements are, however, is a
question on which the Agency Approach is silent. What I have argued is that we should
not give people entitlements to use public funds to finance their pursuit of BMPs not
aimed at health. This, unlike non-interference with people’s pursuit of their projects, is
not required by the account of respect for persons defended. In short, liberals don’t have
to pay for people to look like lizards.
Whilst I hope that the thesis as a whole has provided a clear and plausible account
of when people should be permitted to alter their bodies to achieve goals they desire, the
argument against the medical monopoly raises further interesting questions which have
been left unaddressed. In this thesis I have argued that the fundamental problem with
the medical monopoly is that it limits the use of medical technology to physicians (and
allied medical professionals) for the pursuit of health-based ends. The argument in the
thesis has, therefore, focused on showing that respect for persons requires allowing
BMSs and REDAs to access medical technology to pursue non-medical ends. As a
consequence of this focus on the pursuit of non-medical BMPs like scarification and
branding, there is a sense in which I have been treating medical professionals as a
homogenous group with a unified stance on how medical care should be delivered.
However, in reality there are a number of boundary disputes between the different
medical professions.
Generally these disputes concern the extent to which healthcare professionals like
nurses, nurse practitioners and physician’s assistants should be allowed to practice
without a medical doctor supervising the delivery of care (Ameringer 2008 p. 50). The
extent to which nurse practitioners and physician assistants are allowed to practice
independently varies from jurisdiction to jurisdiction. To illustrate: in the UK, nurse
practitioners can acquire independent powers of prescription by taking advanced
courses such as the Nursing and Midwifery Council (NMC) Community Practitioner
Nurse Prescriber, or the NMC Independent Nurse Prescribing Course. That said, in the
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UK nurses typically practice in multi-disciplinary teams which include doctors as well
as nurses. As a consequence, nurses tend not to practice completely independently in the
UK. In the USA, the extent to which nurse practitioners are allowed to practice
independently varies from state to state, with some states allowing them to offer a wide
range of medical services and others precluding them from practicing independently at
all (Alexander, Currie and Schnell, 2017).
In a world without the medical monopoly, the problem of nurses not being
allowed to prescribe medications would be mitigated, as clients could consult them for
advice and simply purchase the drugs from their local REDA. This, however, is only
part of the problem. One of the consequences of nurse practitioners and physician’s
assistants not being allowed to practice independently is that choice in healthcare
services is reduced, and the price of healthcare rises. Charles Murray puts the point
nicely:

‘Under the current system, it is as if you were not permitted to open a diner
where your cook knows only how to cook hamburgers and fried eggs, but you
must hire a cook who can pass a master chef’s exam. The costs this imposes on
the system are enormous. As intellectually and technically demanding as some
medical tasks are, a great many others are the profession’s equivalent of
cooking hamburgers and frying eggs (Murray 2016 p. 48).

In other words, people who would happily visit a nurse practitioner are forced to
consume more expensive medical care than they may want to. These legal
arrangements, like those that prohibit the pursuit of non-health based BMPs, preclude
people from entering into valid transactions with the practitioners they wish to engage
with. As a consequence they are incompatible with respect for persons. In the same way
that respect requires we abolish the medical monopoly and allow BMSs to practice,
respect could also be seen to require we allow nurse practitioners to set up independent
practices or ‘retail clinics’.
Retail clinics are medical clinics offering treatment for minor injuries staffed by
nurse practitioners, located in superstores like Walmart or big pharmacies. These clinics
‘are typically open seven days a week, have extended hours in the evenings, and do not
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require appointments. Prices may be a quarter to a third less expensive than the price a
doctor would charge for the same services’ (Alexander, Currie and Schnell 2017 p. 3).
As well as reduced cost, retail clinics have other advantages: they are open when
most people want to consume healthcare services (unlike GPs who are generally reticent
to working weekends and evenings) and they offer them in a way which is more
convenient (not waiting weeks for an appointment). Moreover, there is also evidence to
suggest nurse practitioners with independent powers of prescription can achieve similar
health outcomes to those achieved by physicians and higher patient satisfaction
(Alexander and Schnell 2017). 36 Furthermore, there is also evidence that increasing the
availability of retail clinics helps decrease visits to Accident and Emergency
departments (Alexander Currie and Schnell 2017). Liberalising access to medical
technology, hence, may also help manage demand for scarce and expensive medical
resources, helping reduce the cost of overall care in socialised healthcare systems.
Undoubtedly this argument requires greater research and more empirical evidence to
support it, however, it appears there are good prima facie reasons for allowing nurses to
provide more healthcare independently. Establishing an all things considered case is a
task I aim to undertake in future research.

For a discussion of the evidence concerning how Nurse Practitioners can provide primary care to (at
least) an equal standard as physicians see Nurses to the Rescue! by Freakonomics Radio (Available at:
http://freakonomics.com/podcast/nurses-to-the-rescue/)(Accessed 31/05/19)
36
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